
UNITED STATES BAN KRU PTCY COURT 
FOR TH2 DIST. I CT OF NEBRASKA 

IN THE MATTER OF 

ROY NU'l'TELMAN, CASE NO. BK85-1 062 

DEBTOR 

ROY NUTTELMAN, 

Plainti ff 

vs. 

STROMSBURG BANK, 

Defendant 

MEMORANDUM OPI NI ON RE REQUEST FOR AUTHORI ZED 
PAYME T OF TRANSCRIPT SUPPORTED BY DEBTOR ' S AFF I DAVIT 

The debtor , Roy Nutte lma n, r e quests an order authorizing 
payment by this Cou r t of a t ra nscr ipt of t h e trial in thi s case, 
said transcript being requ ired for an appeal of t h i s Court's 
decision. Mr. Nuttelman relies on 28 U. S .C. Section 1915. He 
supports his r e quest wi t h appropriate affidavits a nd h is state ment 
that the appea l is taken in good f ai th. 

28 U.S. C. Section 1915(b} contains the fol lowing l a nguage: 

"In any civil or criminal c a se, the court may, 
upon the filing of a like affidavit, direct 
that the expense of printing the r e cord on 
appeal, if S' ·Ch printing is required by the 
appe llate court, be paid by the U.S. " 

According to the notes following Section 1915, the word 11 may" 
ha s r epea t e dly been interpreted as a llowing the trial j udge t o 
exercise his d i scretion in deciding whe t her t o authorize payment 
of the transcr i p t. Further, the notes indicate that t he court c an 
refuse t o perm i t a frivolous action to be filed in f o r ma pauperis . 
The test for d e t e rmining whet he r a n action is fri volous appea rs to 
be whether the plaintiff ca n make a r a tional argument on the fac ts 
or the l a w. 



----- - 2 -

Mr. Nu ttelma n is appea l ing t he Court ' s d e cision not to f ind 
t he defendant i n contempt, and specifica lly c riminal contempt. 
The l aw in t hi s d i st r i c t was dec ided in t he case o f Fenstermac her 
vs. I r mer ( Sl i p Opinio n, Dis t r i c t Cour t , Dis trict o f Nebraska, 
CV86-0 -16 dated September 10 , 1986 ). In that c ase an order of 
thi s Cour t finding t he defendant t o be in contempt (cr imi na l) wa s 
revers e d and the District Cour t ruled that the Bankruptcy Cour t is 
withou t jurisdiction to impose an order f or cr i minal c ontempt . 

- Therefore, Mr . Nu ttelman's appea l would a ppear to be fri volous on 
i ts face because t hi s Court is withou t t he power to t a ke the 
action he requested . His request for an order fo r paymen t of the 
transcript should be and is denied. 

DATED: October 6, 1986. 

BY THE COURT: 

Copies to: 

Ro y Nuttelman, Rt. #2 , Box #118 , Stromsburg, NE 68666 
James E. Pap i k , Attorney, Box 427, Osceola, NE 6865 1 


