
Aff irmed 86 : 4 00 
87 :187 

UNI ED STATE BANKRU PTCY COU RT 
FOR THE DI STRICT OF NEBRASKA 

• 
IN TilE ~iAT E R OF 

\/I LLi t !\l I~ESL CY Z ELLNER , CASE NO . BKBS-799 

DEBTOR 

MEMORAN DUM OP I NION 

Th i s ma t ter was heard in Omaha , Nebraska, on Janu r y 6, 1 9 8 6 , 
o n t h e ob j e c t ion t o t he con firma t i on of a Chapter 1 3 p l a n, s aid 
obj e c t ion ha v i ng been fi led by Educa t ion Assistanc e Cor p o ration , a 
cr e ditor. Appea r ing on beha l f of t h e debtor was Wi ll iam Wesle 
Ze ll rie r , p r o s e. Appe aring on b e ha l f of the o bjecti ng party was 
Jeffrey T. veen o f Aberdeen, South Dako ta. 

Find i n gs of Fact 

Wil l'am Zel l ne r filed a c a pter 13 pe t it i on on March 4, 1985. 
Th e maj ority of hi s d eb t s a t the t i me of f i li ng were stude nt 
loa ns. Al l of h i s d e bts a t t he time o f t he hearing o n the 
?bj e ct i on t o th~ plan were s t udent loans. 

Th c reditor a llege s t ha t t he p l a shou l d no t be confi rmed 
bec~u se i t has not bee n filed in g ood fa ith , that t h val u e of t he 
proper t y d i s t ri b u ed u nde r t he p l an is l e ss t h a n the amou n t t ha t 
wou l d be pa i d on s u c h cla im i f t he es tate were l iqu i d a t ed unde r 
Cha . t c r 7, a nd t h t t he de b t to t e obj e ct ing c r -di to r i s a l o n g 
t er i71 d e bt unJcr 11 u.s . c . §§13 22 (b)( 5 ) and 1 328(a )( 1 ) a nd tha t the 
l as t p ymen t i s due af t er t he d ate on whi c h f inal PC!-Yment is 
proposed u nde r t h e p l ~ n . 

f'.l r . Z 'l ln :2 r rece ived i.l Ph . D. i n Socio l ogy f r o m South Da l~o a 
Stc1t e Univer s it~:/ i 1 982 . Dur i ng the t i me h e p rsucd h i s studies, 
he o b t· in =--d g uaran t<.::e · stud e nt loa n s f r om t he South Da ko t a S t uden t 
oa n 'ss i st ~ nce Corporation a nd fr om the V~ lley Bank o f Co a l 

Va ley , I ll i n i s , v1hi d Illinois · loa n s were gua r a nteed b y t he 
I lli noi s Gua ra nte ed r ogra rn . The t o ta l p r inc ' pa l mount o f the 
l oZJ!l~; fro.n SoutL D~ko ta a mou n t t o $ 7,500 a nd he t otal pri nc ipal 
Ll lnO'' 1 of Lll ,· l o .l tL> fro .n Il lin i s atno un t t o ~. 2, 500 . vli t h t he 
o.J c c r '.hl l of j n L €' r ~ ~3 t u p t o h c cl.·1 t e of t 11 c f i Li. n CJ of c l <- i. 111;, , t- h c 
~_;._, <

1
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Af t er r e ceiving h is doctorate, Mr . Zellner o b t ai ne d 
em ployme nt as Q pro f esso r at Doa ne Col lege in Cre t e , Nebrask . 
fli s b ginn irg s a lary was $ 17 , 000 pe r yea r . Paymcr t s on the 
s t u nt loan d id not begin un t il approximQ te ly o ne yeQ r followin g 
gr0d ua tion. ~/he n the payment p r iocl be ga n, (1r . Z-2lln r Has una b le 
to ma ke t he requ ired paymen ts on t he Sou th Da kota l oa n and 
arparentl y \ 1 s unable to m ke the• pa yma nts on the Il l inois loan. 

~ o t r e ali zi ng t ha t the stude n t loans caul no t be discharged 
in a Chap ter 7 b nk ru p t cy , t•·lr . Zellner filed a Cha pte r 7 
b n lau ptcy in t he Bankruptcy Court of the Distr ic t o f Uebr ask 
and , a ft er receivi ng hi s disc ha rg e i n bankruptcy, was surpr i sed to 
l ear n frow t h e stu ~ilt loan orgQn izat io n tha t the loa ns v1 ere not 
isch rg ~d. Th South Dakota studen t l oan organ i za t ion institut8d 

coll _ct ion effort s, includi ng l etters , t e l ephone ca ll s a nd, 
eve ntual ly , obta in i ng a judgm nt in the trial court of the State 
of Sou th Da kotu. 

Ir . Zellner then fil e d his Chapter 13 pe tition and plan 
whi c h, as ame nded in Ju ne of 1985 , p roposes t o pQ y t he t rus t ee out 
of f ut ure earn ·ngs or othe r income the sum of $193.13 e ach month 
f o r S 0 rn on t h s be g i n n i n g J u 1 y 1 , 1 9 8 . t·1 r . z e ll nc r t s t i f i c d t h a t 
he hi:ld ma d e th e pa y1nent s a s proposed b y the a me nded p l an a c, 
s i CG the re i s no videnc con trary, t his Co urt wi ll asswne t hat 
he ha s rnad e the appropriate payme nt s. 

The o rigi na l s c edule o f curren t i ncome and curre t 
expendit ures fil e d by Mr . Ze llne r s howed e xpenses of $1,076 pe r 
rnon th and inco :11e of $1,0 21 p r mont h, lea v ing a net month ly 
d e f i c i ency . Hi~ p la n proposed to pay $ 15 0 per month to be a _ p l ied 
f i rs t to a s e cured c l aim and the n to the stude nt l oans. The 
a;nemled pl a n provide s to pay $193.13 pe r month, with $1 4 2. 50 be i ng 
pai d ~e r mon t h to the secured c red ito r for a pproximately t h ree 
mon th s and there c f ter to pay the f u ll monthly payment on a pro 
rata basis t o the s tude n t l oa n orga ni zations. 

At trial Mr. Ze llner testif i ed that since the f i ling of th e 
Chapter 13 pe titi on he ha s obtaine d n w employment at a uni v rsi ty 
in Ok l aho11.:1 a nd hi s monthly take --home pay , pror ted over a 
t \vel ve -rno nth period is $ 1, 500 per mo nt h. !lis ex pe ns es 2s ite!ni zed 
du ring hi s direc t and ross-exa rnination tes ti mo ny are $1 , 33 7 per 
rn o n th , l eavi ng appro.·i:nate ly $163 1 c r month d i s posab l e income to 
be a p li ed t o t he p l a n. Eve n though the numbers do not a dd u p , 
Mr . ~e ll ner t es tified very strongl y thLt he be lieved t hat he coul d 
rfl' l ~ e the pa yment s o f :ii193 p lu s r ·..:.r month . 

,') o 111 e c f t ll c ~ >: r H~ ' 1 ~> •:..· :; s ll <Y.V n o 11 lr i ~; i n i t i , d s c II" c1 u l e s inc l u d e cJ 
p .! ·/ r:, r ~rt t t o <1 c ol l r..:: <Je r· •: i C.., IIICn t -o q r lr:t . After the f il.ing f the 
p r.: i_t LOl (1 tJ ,:f t C'C C h,lllgitHJ joi.J' ' 1 fir · . c;cl]ll 'l. I:f ' l' ~ i'l'2 d Cl lt ll' : p - ~illli l 

p ;1y .:: .. 11 l (ru!ll L~t • : llu; l 1 l.~ Cnl l(:<_l' ' l(cl i. r-C'::: t:n · l'un <l i 11 tl1 (~ ;qJ ! Jru ·:i l'l i.ll> ' 
d I' I L' · : ! , t. (' , ~; U 1 l) f I ( l • l { ,.., t. ( > : ; l i [ j I ' d [· r l. tl : ; I I(' II I I ' I ' 1 l : i \ II: I \ '/ , l ~ > i :II : i li' d 1 , Jl· I ' l '/ 
r• d L i u\'''L- i :It 1 c~n 1 1; .. \ , l ,.C,'.'lll tl 1 ,,,. i 1 :·. , •( lt· v ;;·c'l tl . :;uclt I lc 'l :l ~~111 ' 1 

-.,· 1c; 1 , ,,. ,_, i Vc', : l.>·;· h 1 :11 ill, . , . t l t d I I : · i ;-: ll ~o• r l! l:·-. ,11 L,, ,. t II\' d, ,t, , ul t ill' 
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f i 1 i n g of t he e t i t ion . H r • z e 11 n e r i s a 5 0 - y a r old · m Cl n v; i t h a 
wi f_ a nd t\vO young c i ldr n, a g e s 3 und l ess tha n 1 mon th. He did 
not beg in his all e ge e d ucat ion un t il he was over 40 years old and 
coJn pl et ed it with a Ph. D. 

Tl e i t em s l is t d on his or igi na l sche d ule of expend i tures and 
t he it em s h e t e st if ied t o a nd t he •amou n t s of such i t ems a r e not 
un r ea s ona bl e a nd are necessary f o r the mai n tena nce o f I is fa 1ni ly. 

I ss ue s 

Th e issues to be J e cid d are : 

1. Since t hi s hapter 1 3 petitio n was · i led fo r t he s l e 
p urpose of eliminat i ng student l oans, is it i n v io l ation of §13 25 
with rege1 r d to the "good fait h" fi li ng requirement ? 

2. Sin c e studen t l oa ns a re not d isc ha r geabl e in a Chapte r 7 
nkruptcy , w u ld the creditor, on the date th is peti t i on was 

i led, r c e 've more in a C a p t e r 7 l iquida tio n from th s es t ute, 
tan it wi ll rece ive unde r t he Cha p t e r 1 3 pla n? 

3 . Is t is a l ong -tern deb t under §§1322( b )(5 ) and 
13 28( a ) (1} and, the r fore , not s b ject to t h e p r o v i sio n s of a 
Chapt e r 13 pla n ? 

4 . Do e s the d e btor pro pose t o us e a ll of the debtor ' s 
pro jec t ed dis posab l e income to be received in the t hree -ye r 
per iod beg inn ing on the da t e th Ll t the fir st paym nt is d ue und e r 
t h e p lan to fund- the pl a n? 

Conclu s i ons of Law 

The ere i tor c l aims that the v a riou s i nterpre ta t ions o f 
Cil a p tc r 1 3 p r o h ibit he confi r ma tion of a Chap t er 13 pla i f t h e 
m in . u r ~ sc of the p lan is to ob t a in th e discharge of st ude n t 
l oa n s . See I r Estus, 695 F .2d 3 11 (8th Cir . 1 982 ). The Es t us 
c a s e: an o th · r s c ited by the credi t o r requi r t he Bankr u p tcy Co u r t 
t o l ook .:1 t a numbe r of fa ctor s , incl ud ing Hhe thcr o r no t di c ha rge 
of ~ s t ud en t l o a n wa s a s i gnifican t r eacon f or fi l i ng t h e p l an, 
b for~.::: t h e Cour t co uld f ind t hat the p n was f i l e d in good L1 · th. 
This Co ur t r1cc i clcd in t iL c ase of I n th o i'·la t t e r of Jerr y e1ncJ I3 _tty 
,'}; i.n , CasG 1'-l u . 8 1:85 - 1 36 , d ~.:!c i d cr...l Octobe r 15 , 1 9 85 , t ha t t he 
i:1I iH 'I i• I J J i r~ nt s to he OLl nkr up t y CoLl e - ffe c t i ve in 1 9 8 4 cl · lllil- tc the 
"·rolt i biti o n of con f i r . ·1tion of c Ch a pter 13 p l n if i t ;. mclin 
[' r p ·)::S'.:: is o di schor g.~ s t ude n t l o::~ n s . 'l'he reaso 11 t he Co 1rt 
' e l i ._' \ · ·..' s s u c h ~J r ._> il i b i t i o n 1·1c1 s c 1 i 111 i n <t c d b y t h e LI IIl c n d 111 c~ 11 t ~j t o t II e 

C'r·' k' i :;; tl 1c1t. t:l\l.! Code : to ·v~ rovi d cs tha t §13 2 5 ( b ) ( 1): 



- 4-

'' ( 1 ) If t he tru t c o r th e h o l der f 
n allowed u n e cu ed cl ai r:-~ ob j e c ts o t he 

con f irr;wtion of the ol a n , then the Court 
mcy not approve th pla n, u nl e ss as of 
tlle e f fective date of the plan--

( A) t h e ~a lue o f the pro pe r t y 
t o be di stribut e unde r t he pla n on 
a c count o f s u ch c laim is not l es s 
than the a!nount of sucl1 claim; or 

(B) t he plan p rov i des t hu t all 
o f t he deb to r ' s p roje cted d i sposable 
i n c ome t o be r ecei e i n the th ree
yea r p~ rio b eg i ning on th e d t 
thi.1 t t h e f i -s t payiil2 r t is du e under 
t he [JLH l wi l l b e a p p li ed t o make the 
p aym e nt s und r th e p l c1n . 

(2) For p u r poses of th i s 
subs ct i on , ''d i s posab l e i n come'' neans 
i n com v/h ich i rece i v by t h e d _b tor 
and whi ch i s no t r ea sonab l y n e ces s a ry to 
b e e~<pend d -

( A ) for the mai n t enance o r 
uppor t of t h e debto r or a 

de pendent of the d e b tor ; o r 

( B) if t he d e btor is engaged i 
: b us iness , for the pa y ment of 
expe nd i tures n ecessa ry fo r t h e 
continuc t i on , pres e rvation , a nd 
ope ra tj_ on o f s uch business. 11 

Thi s Cour t in tr: rpr ·:? ts th e a mu1de sect ion quot e abo v e to 
meo. :1 t hat if the d e btor proposes t o g i ve a 11 of its c1 i s pos ·:~bl e 
incon1e duri n the th r~e-yeo. r period b e gi nn in<) wh l. n the fir st 
p yin e n t i s d u c under t he plan to f u nd tl e pla n, th e re is no I!lOre 
t h t the Court shou ld a"' k of the e btor . If t he de b to r 1 s gi ven 
al l o f its in l.;o rn to m. k e o uyw:1ts u n cl r t h e plun, t he pl01 n i s 
f j_l ._d .i.n g ood f a ith . The r e f o re, the c u Gs ion \vi th rega rd t o g oo 
L1it:: i ' is \vll':· t. h cr o r n o t. th~ d~b tor i us i rHJ u ll of i ts d i r.>!_:JO!.Ou b Lc 
i cu:l •:: for Lll ~.: t~lrt' c - y ·-·d r pori.od 0 [ Uiicl the:: p l cl tl and , u, ·., 
q u cs~ io n i s : <>t. \·J il e tll ; r or n o t d i s c u rgr~ of a s l: ude nt loan <.-1,1!'> tl w 
r)u r.·r' · ).S '? o t fi l i n cJ tl c rJ l drt . 

~l 1 r • ,-, ~; t , lt>. · ·. : ~ ~ 1 '- ' l i li d ,il. r.'d u .· ·1L t: l •. ' cL!l r ~ of t il ( ~ jj !.i.II CJ u[ 
~ ~ : .. I · · ~ :tt .' " · '~' ~ ! L:; tJ L l i i , l 1 •~ .:T,:, li. tu ,· , .-l l t iH' II ' Jll ,h.-,,.jnq ll l" 
l '..; l . • ! : t l I r t h' I t : ~ ' '(_' I i. ) l <> f t I II ~ c ' >d ' ' \," ll l ( . .l I) r· t) ~ l il > i l ! ; f 11 t ~ ' i : ·, I ·!! ' \ t" ( J I ' 

. ~ · ' : ! ' · : II 1 ·. '. 1 1 1 : ·. 11 r 1 d , ' r 1 · ' 1 c~ !> t .. ~ ~ - . , ·.·: c >1 l , I 1 : , ' '· ! , • , ~ , • i -..· r , , ! 1 · 1 1 1 1 ; l : ; f 1 ' ' ,; 1 

I 
I -



-5- . 

th e L'Statc . There fore, i t s o b j c t ion that 1 t \~ .i ll r<; c c: i \'C: l c :~ s 
t hew t he ar11o u n t that would be i d on s uch clClliO 1f the e state 
\v ~'..! r t..: 1 i q u i. c1 a t d u n d c r cIt a t e r 7 is not t e n au l ~ • Se e l\ k i r~, s u :J r a . 

The Code s ection ci ted b y the cred i tor la i ni n g t hat t l1c dr::! !Jt 
is a lor l -t e rm debt a nd, t erefore, i not subj ec t to t he p l an i s 
n •Jt a ce pted. - Th e ana l ys i '"' i n th i\ki n ca~e is d c ta iled an 
cov er-s t l e exact samc objection by t he e zact s ame c r ed i tor . 

Tl e debtor ha s $ 6 , 0 00. S h ' u ld r 1 t t h e <..1 btor be re u ir d to 
u s t \U t $6,0 00 t o pL1y t:1e st d ent l oc ns? Th e ansv1er, us fa r as 
t h is Co u r t is c onc ern -d , i s t hLJ.t the deb t or i s no t r eq uired t o us e 
t he S6, 000 to pay t l1e s t u ent louns. Th ~6 , 0 00 is !JO t incor.1 e an~ 
i s , therefore , no t i ncluded in l" i sposab l ' i ncome f or t h e u pose 
o f d eterm 'n ing good fe1it h. I n a dd i t i on , t he $6,00 0 We r ec ivr.;;d 
mor •_ than 1 8 0 da ys . .1fter the fili ng of t he petit ior i n t his ca~c . 
Th_r....: fore, i f thi s estate w•2re l iqu i da t cc puc.>ue1nt to " hctp-c r 7, 
the 56,0 0 0 wo u l d not be c·nsidere property of the estate becausa 
o f t he d a t e of i t s rece i pt. o _e § ·l l ( ) ( 5) . 

Th Ba n k rup tcy Co u r t for the District o f N brc s !~a h as 
pre'-'i o u ly analyzed the 111ea 1ny of § 13 25 ( )( 4) . Tl u t section 
.;.> tat~s tha t ". . the court srn ll c o nf irm a p lan i f - - (4 ) the 
va u ~, as o f t h e ef f 'ct i ve da te o f th e p L:n , of pro pcr ly to be 
di st r ib'-l t ed nder t it~ p l un on uccou11t of eac h allo··;ed u s~cured 
c l i~. i s no t less tha __ t he amoun t tho. t 'dould b e aid on such cla in 
i f tl e t <1 t of th de t o r we r l 1qu · ted under Ch p te r 7 of 
th i s ·tit e o n s uch da te . 

J udge Cruw f or , Bankrupt c~· J g c for thu Dis tr ict o f 
1·1ebraska, a 11 c: ly ze '! the me ani nCJ o f thi s sect ion in the c use of _f:l1 ·.r 
Be n j am in St a more, Sarah F ra es Statmore , Cace o . BKB0 - 25 83 , by 
u n p ubli s hed memorandum op i nion dated J u l y 28 , 198 2. In t hat c ase , 
t e deb t o r c.1 t t In e to modify i t s Cha p t er 13 pl n n to reduc the:? 
arno ·n t PCIY ble o unsecured c reditor s f rom $6 , 0 00 t o zero . The 
deb ors cl a irHG''l t l1-:1t the asset s '.v hich cr .di t or_ cou ld l ool~ t o 
cha nged f rom t he dat e the Chap te r 1 3 p i tion ..,, s f i l c d t o t iL 
date t h e n od· fic a tion vta s r 1ucs te , and b ca u se o f t lw t c a _ge , 
t he d eQto rs l asse ts o n t h e date t he mod i fica _io n was request d 
"" c r c to : .J 1 1 y C' :-: . 111 p - u n d e r L1 p p .L i · b l c L.t \V. T l1 e e f o r 1:! , Lh c d ·~ LJ l o r _, 
i..tl't) J .-~ .J , -Iv· pla n ~; :ll i_sfied Lli c• r c qu irl'lll(;tt t of ~~1 J25 ( et ) (·1) in th a t 
us o l th e.; o dt o t:!OC i fi c a tion , til e Ill :;ccu -e c1 c r •d itor s in <1 

C L! ~ . - \ ' r ·7 l i '1 u i d , l i o 11 \ J o 1 d r c r; e i no t h i r 'J • 

Jl! . ry~ l'r,!\ll l) -d d •_'C i cit::cl th .:J ti l(' COIJ rr \'/O lll cl l o()] : to tile~ Vdluc 
o f ti1 ·.: .-~~;s_•ts o n t ll r· cLJL·n !\,• , ,,, i. 1·ion \-11~~ f · lc'J •,vll ,-·n cl c~tcnll illin · 

·.l!li.-' 1 . ~ ;. ~ ::- r) r- 1 11~ · t l 1<.~ ~: L·• · <l t or~~ •.-:. , _I! c1 n• · r.~j Vl' Jl Clt: L~ 11111 •r a 
l i r1 ·.l ! ' • I t i ,-) . I : 11 I J ~ ; I J. l II l- (J eli d Jll l ·, I 7 !.It .I I I l. I}(' y ',-/ (J ll l ( i r- t ' ' ~ r• i v ( .· u 1 I i l • r 
t i '·.~· .. : ; . \1 ' ! ' ~ :. .l I' I; II I • 

· ·~~ · .· i · '~ : ! ~.· , i 1t r ;l l' ~~-~- ~ ~ t t ,, ,, ., _,_ ~ - ~~ ·. · · , I II" 1'·.: ; •• 1 :; 1lr• · l i J) l •.! i II \
1 

1 I l I l I ' 

I' ! . I( I • (, l I II ( . I I I l ll ' I I '! I I ' I • I ·• ·l i I I . ' I . I: l ei It ··~ d. I I • . 
r j . . I : ' . \ : . I . ~ I : l : . . • ; I l .• I . I ' I I II i .. ' .... t : ·.· l : 1 ; I I . : : t l ~ • · , ll ' l ' / I ' 
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i ncr e<:J. s ed i n value from the date the Cha pter 1 3 petition v1as fi l e d 
t o t~e d t e hearing was held on the objection to the p an. This 
Cou r t slwl l fol l o \'1' the analys i s by J udge Cr a wford in t he S t atrnore 
c<:J.se. The r e fo r e, since t he $6, 000 was no vai lable to t he deb t o r 
and w<:J. s no t an as s e t o f the estate on the d ay the Chap t er 1 3 
pet it i o n w· s f iled or within 18 0 d ays t herea ft e r, i f l ' q u i da t i on 
v:c re to occ ur, t he credito rs woul-d rece i ve none of the $ , 000 . 

The final is s ue i s wh e t he r or no t the d e b tor p r oposes to 
prov ide a ll of t he de b t o r' s di sposable i nc ome t o f und t he pla n fo r 
the ne xt th ree years. Altho ug h t he c red itor at tempted to s how th e 
Cou r t tha t the debtor wou ld be a b l e t o r c eive a ddi t iona l i ncome 
eac h year b y working su1 me s chool and nigh t school, t he Cour i s 
conv inced that the likeli ho od of s ummer schoo l emp l oyme n t wh icl 
wo uld i nc r e ase the ann u l i n o rne of tl1e debtor i s specula t ive . 
There f o re, t he Court f inds t a t t e curren t con t r ac t r a t e of 
$ 1 8 , 00 0 ne t i ncome which pro vides $ 1,50 0 pe r month t o t he debto r 
o n a pro r a ta bas is over twelve months i s t he amoun t he is l ik2ly 
to r e c eive o ver the next three years . 

The debto r proposes to pay appro xima t ely $1 9 4 per month to 
fu nd t he plan. He proposes to make tha t pa yment over f ive years. 
!!e wi l l t hereby pay · n $11, 587.80. Deduct ing the trustee 
admi n i s t r ti ve c ost of 10 % leaves $10, 429.02 to be all ocate d 
b e t ween t he t wo student loan credi t ors. On a pro rata bas is thi s 
credi t o r wi ll r eceive 71% of the t ota l paymen t o f $1 0 ,42 9 .0 2 . 
Therefo re, t hi s c redi t o r wi ll receive $7,404.60. Thi s i s 
a pproximate l y 8 1 % o f the a l lowed claim of this· cred i t o r, 
$ 9 , 176 . 3 3 . 

ORDER 

Th is plan i s conf i rmed and the student l oa n claims shou l d be 
p iJ o n th e pro r ata bas i s of 71 % t o th e Sou t h Dakota c r edito r a nd 
29 % to tlw Illi no is credi t or . 

DA'l' CD : J u.n u ry 15 , 1 986. 

BY THE CO URT : 

p t cy J udge (/ 
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