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FAT RI CI/\ J. IlEE ~:; s , CV8 5-L-- Dl 

Pl ai ntiff , 

vs. 

WILL Il\J·1 L . 1\L P0!7 (' IN, 

Defe ndant . 

The C9f e:; de 1---:. t filed.= ::1 ct i o Z1 f e: r ~~~.; ~ .J.r :l j~ C!s~ ~ !~t 
pursuant to Rule 55 of t_ e Ped. R. Ci v . P. Por t he l imi ted 
pu r poses of the i-': o ti on :!.:or Sunmary J udgment, t he pl aint iff 
a dm its that t he f o~ l owing fac t s a re und isput e d . 

The plai nt i ff was a passenge r in a n a ut omobile driven by 
th e de f e ndant on Mar c h 18, 1982 . The def endant was driv ing 
a t an unlawf ul rat e of s p2 ed and wa s un der the influence of 
al cohol a t the ti r.: 2 hi s ca r left t he t r aveled por t ion of t he 
road an d str uck a t re e . As a conse quence of t he a cc i de nt , 
t he plaint i ff was i nj ur e d. On May 14, 1 98 4, t he de fen da nt 
fil e d a pe ti t i on in bankrupt cy under Cha pte r 7 o f t he 
Bankrupt cy Code in t he United States Ba nkrupt cy Cou r t f or t he 
Wes t ern Dist r ict of Virgi n i a . On Fe brua ry 6, 1985 , ve nue 
was transferred to th is co ur t . 

In ruling on a motion for summary judgment "the facts 
a nd infe r ence s which may be derived theref r om must be v iewe d 
in a light most favorable to th e nonm oving party, and the 
bu r den is o n the movant to e stablish that no gen uine i s s ue o f 
ma te rial fa ct rema in s and that the case may be decide d a s a 
ma t t e r of law." ~l.Q.s y_ Ga nde r, 734 F.2d 131 3, 131 4 {C . .l\. 
8th Ci r. 1984) . The Unit e d States Supr eme Co ur t de term i ned 
tha t summary jud~ent is au tho r ized ~ only where the movi ng 
party i s e nt itl e d to judgment as a matt e r of l aw , where i t i s 
qu ite cl ear what t he t r uth i s , that no genuine issue remains 
for tr ial, a nd that the purpose of the rul e i s no t to cut 
li t i ga nt s of f from t he i r ri gh t of tri a l by j ry if they 
real ly have iss ue s to try . " Sa rtor y Ar kansa s Nationa l ~as 
~., 3 21 u. s. 6 20, 62 7 (1 944); a cco r d, Pall er y ~~~ 
Broa dc as~ System, ~. , 368 U.S. 464, 467 (1962). Si nce 
no gen uine is sue o f fact exi sts, the l e gal i ss ue for th is 
court to deci de i s whet her the de fen dant 's l i a bili t y, 
i ncu rred as a result of driving wh i le un de r the influence of 
alcohol, is discharge a ble in bankruptcy. 

The relevant statute involved in this ca s e i s 11 U.S. 
§523 (a) (6) (1982) wh i ch pr ~v ides that a discharge in 
bankruptcy is not appl ic bl e t o a debt " f or wil l f ul and 
malicious injury by the dehtor to another entity or to th<' 



iJ r ope r t y of an o the !:" c n t i t y " • 'I' h c U n i t e c1 S t<J t e s Sup f em c• Co t..: L t 
[ i r s t cons i de red a "\'li 11 f u l n n c1 m a 1 i c i o us i n :i t.: r [ y J " 
nondiscbarge <J.blQ under t he nu.nkruptcy /'<.ct o f 1098 in T.ill ~r " 

C.Ql.·~LL 193 U.S. 47 3 (1 904 ). Th e Supreme Co urt stated: 

•[w]e think a villful disr egard of vha t one knows t o be 
his duty, an act v;hich is aguinst go od oorals und 
\Hongful in and of itself, u.nd Hhicb ne c2ssari ly caus2~; 
injury and is done intentionnl 1yr rn&y be 3aid t o be do nu 
\villfully and ril ul iciously .... " 

l.d. at 487. Tv/O dive r gent judicial standards aros e as u. 
result of the T.ink~r decision. Some court s inte rp i:" eted the 
statutory language to require a deliberate injury c oupl ed 
~ ith an evil inte nt wh i le othe : courts ~equired 
a r ec kless di~rega r d f or t h 2 r ights of r. the rs. 
l:'J.Q..r_gM, 22 B .R. 381 39 ( Bkrtcy .D.Neb. 1982). 

!1 0 mo re tha :
Mc.~ cl 

The Bankruptcy Act of 1 978 adopt ed the "willful and 
malicious injury" lang uage in se ct ion 523 (a ) (6) v but t he 
legislative history obviated the ~ r eckless disregar dn 
standard. The legislat i v e history indicated that, 

P[t]o the extent that T:i. Qktl y_ Co lwell ... held that a 
looser standard is intende d, a nd to t he extent thut 
ot he r cases hav e relied on Tinker t o a ppl y a 'reckle ss 
disregard' standard, they a re ov errul ed." 

R.R. Rep. No. 95-595, 95th Co ng ., 1s t Sess. 36 2-65 , Le.QLi..llt._~ 
in 1978 U.S. Code Cong. & Ad. News 5 963, 6320-6321. Des pite 
this a pparently clear expression of Congr e ssi onal intent, 
s ome courts continued to apply the " r eckless d i s regard" 
sta ndard. ~ ~ ~ompos, 768 F.2d 1155, 1157-1158 (C.A. l Oth 
Cir. 1985). 

Such was the state of the law at the time the court in 
~att~ Qf MQ~~ 22 B.R. 38 {Bkrtcy. D.Ne b . 198 2 ) , 
determined that indebtedness due as a resul t of damages 
cause d by drunk driving wa s di schargeable. The court found 
that: 

·rAJ drinking driver c learly i~tends t he act of 
driving, but there is no evidence ... to sugge s t tha t he 
intended the injury. Ther efore.-# the injury her e 
involved cannot be sa id t o be willful in the sense that 
it is deliberate nor can the injury here involved be 
sa id to be malicious in the sense that is wa s done with 
any evil intent to pr oduce it." 

ld. at 39. 

The issue of whet her driving whi le under the i nflue nce --



with or wi t ho ut knowled9e of t he probable conseque nce s -
con Ht itutes c onduc t t ha t is •w i ll f ul• a nd malicio uu" was 
furt her upended by t he amendment to Tit l e li in J uly of 1 98 4 . 
Co ng re s s added c ec t i on 52 3 (a ) ( 9) which e :cprecs l y precl ude s 
the di s charge of liability i nc urred ac a r esul t of t he 
debtor' s ope rot ion of a mot or ve hi cle \v hil e leC]a l ly 
int.oxi cate d. 

The Eigh th Ci rcuit Court of Appe a ls r ecogn i zed in _r_n LC. 
L&n.g, 774 P .2 d 87 5, 8::}0 (1985 ), t hat t \vO differing l i nes of 
analysis e xi s t in t he t reatme nt of ca s es o cc urr i ng subsequent 
to the Ba nk r uptcy ~ct of 1 978, but pr i or to the 1 98 4 
amendment t o t he Bankr uptcy Code. The Ei ghth Ci r c u i t note d 
that in ~ ~ Compos, 76 8 F . 2d 1155 (198 5 ) , t he Tent h Circu i t 
ruled that • me r e reckless di s rega rd c f the r ight s of other s 
would not suf f i ce to pr event di s char ge of a debt under 
§523 (a) (6), l_Q___._ at 880; however, the Ninth Ci rcu i t i n Ln .L~ 
Adams, 761 F.2d 1422 (1 935 ) , gave ret r oactiv e ef f ect t o t he 
l e gislative am e ndm ent of 1984. IQ. at 88 0 , n. 6. Th e Eighth 
Ci rcuit expli c itly d i d not r esolve t he conf l i c ting res ults of 
t he aforementi o ned ca ses, but noted tha t "Adams is consistent 
wi t h Compo s i n r equ i r ing a v ery hi gh level of pe rsonal 
mi sconduct , goi ng be y ond me re r eck lessness, before a debt i s 
deemed nond ischar geable for 'willful and mal ici o us i njury. ' " 

The c ou r t in In~ COID20 S, 768 F. 2d 1155 (C.A . lOth Cir . 
1985), relied on t he l egislativ e hist ory a ccompa ny i ng t he 
ena ctment of the 197 8 Bankruptcy Code . Ac~ordi ngly, the 
court held t hat the " rec kless dis regard " s t anda r d o f Ti nker 
was obsol ete a~d that §5 23 (a ) (6) required p r oof of an inten t 
to injure. ~- at 1158. The court was unpersuaded by the 
1983 remarks of Senator DeConcini, addressed to t he Senate, 
i n suppo r t of his pr opose d a mendment changi ng the e x i s ting 
bankruptcy standard to fo reclose discharges fo r debt ors who s e 
liabilities arose as a r e sult of driv ing while intoxicate d . 
The court did footnote the 1 984 amendment, §523 (a ) (9 ), of t he 
Bankruptcy Code. 

Th is c o urt finds the reaso ni ng of ln ~ Adams, 76 1 F.2d 
142 2 (C. A. 9 t h Cir. 1 985), influe nt i al in the dispo s i t ion of 
the prese n t case . The Adams court concluded t ha t t he 
volun t ary a c ts of drinking and dr iving while unde r the 
influence constitute conduct sufficiently intent i ona l to 
support a f i nding 0-f willfulness and mal ice and t hat such a 
de terminat i on must be given retroactive appl i ca ti on. ~- a t 
1 427. In reaching this decision, the court rev iewed t he 
legisl at ive histo ry accompanying the 1984 amendment to §523 
in wh ich Co ngress indicated that : 

• [sec tion 523 (a) (9) clarifi es pre sent law rel a t ing to 
the nond i s c hargeabi1ity of debts incurred by dr un k 
driver s . fl~ bts incurr ed by persons driving while 
intoxi cat ed are pre s umed t o be willful ly and malic i o usl y 
i ncurred under thi s provi s i on.~ 



130 Cong. Rec. H74G9 (da i ly eeL Jnnc 29, 1984) (!..il.:lt cment of 
Representotive Rodino), repri n t ed i n 1904 u.s . Code Co ng. & 
Ad. News 576, 577. The court in Adorns wac also influenced by 
the conflict among b~nkruptcy c o urt s regarding the 
construction of §523(a) (6) at t he time the 1 ) 8 1 aQendme nt was 
enacted. Xd. ~t 1426-1427. Thus, the court concluded t hat 
the 1984 a~endment prescribing the discharge of indebt ednes~ 
for liabilities arising fro~ drunk driving ~as intended to 
clarify rather than change the e xist i ng law. J.Q. ut 1427. 

Whether or not the 1984 amendment was intende d to be a 
change or a clar i f i ca tion of existing law, this court cannot 
ignore the effect of its enactment. The Bubsequent amen dmen t 
and its legisla t ive h i story, although not controlling, is 
entitled to substantial we i ght in construing the earlier 
provi s i ons of the Ba nkr cpt cy Code. See .l:1gy ~M.tllic..D.t. .S.~QLfr.Ci 
~ ~Z Smith, 572 P.2d 127 5 , 1278 (C.A. Gth Cir. 1978) £tl_t 
denied, 439 u.s. 837 (197 8 ). In light of Congress' most 
recent expression of the d i schargeabili t y of debts i ncurred 
as a result of driving whi l e ·intoxicated , t his court finds 
that the defendunt's voluntary act of dr iv i ng while 
intoxicated is sufficientl y intentional to meet the nwillful 
a nd malici ous" standard of section 523 (a) {6). Proof that th e 
defendant had knowledge of the probable co nsequences of his 
drinking and driving is not necessary . This construction is 
t o be given r etroactive ef fect. Conseque nt l y , t he holding in 
Ha tter Qf Moraan, 22 E.R. 38 (Bkrtcy. D. Neb. 1982), i s 
overruled and the defendant's debt to t he plaintiff is 
nondischargeab~e. 

Because the co~plaint asks for determination of t he 
defendant's liability and fixing of damage s , judgment wi ll 
not be entered. 

IT THEREFORE IS ORDERED that the defendant's motion for 
su~mary judgment is denied. The plaintiff is entitled to a. 
declaration that the defendant's debt to the plaintiff is not 
dischargeable in bankruptcy. 

I , -; :< 
Dated this ' day of April, 1986. 

------.-


