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F' IL:... 
DISTRICT o:: riEeRt.. SKt:. AT _________ ,:, 

·IN THE UNITED STATES DISTRICT COURT FOR THE 
APR 'l (~ 1986 

DISTRICT OF NEBRASKA 

IN TI{C ~1ATTER OF \\'1\ii c:-:l L. Glson, Cls rk 
Or.c :.;: 

CV • 8 5-0- 37,..4-. ~:=::=-.::-===~~ WILL IAM & MARTHA MELTON, 

Debtors. 
BK. 85 -·1212 

ORDER Published at 
60 BR 25 

This mat t er is presently be fo re the Court on appeal 

from the United S ta~es Bankruptcy Court for the District of 

Nebraska's decision ~ enying attorney's fees. The attorney for UP 

Terminal Federal Cre it Union suggests that Bankrup.tcy Judge 

Timothy Mahoney im p r ope r ly denied his application for attorney 

fees incurred as the result of r1r. Reynolds' successful objection 

to the debtors' Chaoter 13 pla n. After careful consideration of 

the record on appeal and the briefs submitted, th i s Court finds 

the Bankruptcy Court's order should be affir.med . 

Judge Mahoney denied the attorney's fee application on 

December 13, 1985, through the following journal entry: 

There is no Code or Rule authority for 
payment of creditor's attorney fees in 
ChaDter 13 cases when creditor, by 
objectinq to a olan, is successful in 
qetting creditors more money thru amended 
plan. Section 503(b)(3)(D) aoolies in 
Chapter 9 and ll, no t 13. Case authority 
is not convincinq. 

This Court's review of Judqe Mahoney's attorney fee 

denial is governed by the general rule espoused by the Seve n t h 

Circuit Court of Appeals In the Matter of EDC Holding Co., 676 

?.2d 945 (7th Cir-. 1982 ) . Thet·cin, th e Cout·t s t a t e , t lw t·u l e , 

.,.., i t h f e w c >-: c e p t i n n s , i s t h a t n 0 A ll ow a n c e "'' i l l LJ e r:t .-1 d e t ,: 



bank ru ptcy creditor's a ttorney f or p rov ing h i s client' s claim. 

Id . at 948. Additionally, the Cour t is mind f u l of Congress' 

gene ra l disf a vor in al l owing at torney f ees t o credi t o rs in a 

ban k ruptcy se t tinq. Title 11, u. s.c. § 523(d ), i s the Bankrup tcy 

Code s e cti on wh ich allows for d ebtor attorney fees i f the de b tor 

successful l y shows t hat a credi tor was not substan t ially 

justif i ed when it requeste d a determina t ion of dischargeabi lity 

of a consumer debt.~ In t he legislative h istory, it is stated : 

The btll doe s not award t he credi tor 
attorney's fee s if the credi t or preva i ls . 
Tho ug h such a b al a nce might see m fair at 
f irst blush, such a p r ov is ion would 
restore the balance back in favo r of the 
c red itor by indu c ing d ebtor.to settle no 
matter what the .rnerit s of their cases . 
In addit i o n, the credi tor i s g ene rally 
be tter a b l e to be ar the costs of t he 
l it i g a tion tha n a ba nkrup t debtor, and it 
is l ike l y tha t a cred i tor' s atto rney 's 
f ee s wo u ld be substantiall y hig he r than a 
debt o r' s , putt i ng an additional 
di si nc e n t ive on the debtor to lit igate. 

H.R. Re p. o . 5 95 , 9 5 th Cong., ls t Se s s . 131 ( 19 77 ) , Rep. in 1978 

U. S .Code Cong . & Ad . Ne ws, 5963, 609 2. 

Applicat i o n o f state l a w i s on e o f t he few exceptions 

to the g e n e r a l d e nial of a t tor ney fe e s i n ba nk r up t cy cases. 

Indeed , the credit union ci t ed Ne braska commo n law in suppo r t of 

it s c l a im fo r attorne y' s f e e s . u. S. Na tiona l Bank v. Alexande r, 

14 0 Neb . 78 4, 1 N. W. 2d 9 2 0 ( 1942). In Alexander, the Ne b ra ska 

Sun re me Cou rt he l d t ha t where the servi ce s of a litiga nt 's 

attor ne y resul ted in t he p r eservat ion of a fu nd to the b e nef it o f 

other ~ , the Cou rt may i n the exe r c i se of sound leqa l discretion , 

or~ e r a r easo nabl e f ee t o b e pa id to such attorn e y f rom th e 

) 



r c ommon fund or by tho s e be ne fited through the funds prese r vation. 

~ Th i s state law rule, howeve r, merel y al lows for discreti o nary 

atto rney ' s fee grants. Appe l la n t has failed to show a ny abu se of 

discre tion on the part of Ju dge Ma hon e y. Indeed , th i s Court 

finds that t he Bankruptcy Judge's de ci sion was quite r easonable. 

As a result, the Bankruptcy Court's ruli ng must be affirmed. 

Accordingly, 

IT IS HE_RE~BY ORD ERED that thi s appeal should be denied. 

IT IS FURTH ER ORDERED t hat the Bankruptcy Court 's 

de nial of attorney's f e e appli cati o n i s af firmed. 
'fvi 

DATED this / & __.. day of Apri l , 19 86. 

BY THE _.GOURT: 

~::; 
LY LE E. STROM 

TED STATES DISTRI CT JUDGE 


