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IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

CASE NO. BK78-0-1142 

VERLAN RUMBAUGH I 

DEBTOR. 
J 
) 

MEMORANDUM OPINION 

This matte r was hear d on December 11, 1985 . Appearing on be hal f 
of Bank rupt was John H. Kellogg, Jr. of Omaha , Nebraska . Appea ring 
on be half of Rich a r d Morrow , Trus tee for Southwes t Ba nk, wa s Michael 
He lms of Schmi d , Ford, Mooney and Frederic k of Omaha, Nebra s ka. 

MEMORANDUM OPINION 

Thi s i s a Chapter 7 c a se f iled under t he Ba nkruptc y Act . Th e 
bank r upt was the sol e s hareholder of a corporation which f ~ ed bank­
r upt c y i n 1976. He t h en filed in 197 8. On h i s s c hedules he did not 
list a n ownersh i p interest in the corporation, app r ent ly because h e 
thoug h t the stock was worth less or beca use he tho ught the t rus t ee i n 
the corporate b ankr uptcy was t he owner o f t he stock. On h is s t a t ement 
of a ff ai r s h e l isted an af filiatio wi t h the cor poration in 1976, but ~ 
did not identify that affiliation. 

~ffi i le the c o r porate b a nkrupt cy wa s still pendin g, but a f t e r h is 
person a l c ase was c losed, he r e gained possess ion o f the c o r pora te 
books and rec ords , ·rev ived t he c o rpora t ion und e r s tate l aw, and 
brough t an action in State Court in t he name of the c orpo r ation 
against the Sou thwest Bank, an Omaha, Nebr aska ban king o rgan i zatio n . 

Soon af te r the lawsuit c ommenced , c ounsel f o r Southwest Bank 
r e v i ewed the bankrupt's sch edules , d etermi ne d he had failed t o l ist 
the corporate stock on t h e schedules, not i f i e d t he tru stee in t h e 
bankrupt' s case of such f a i l ure , offered to do the pa perwork t o 
r eopen the case in the name of the trustee , o ffe r ed t o purchase t h e 
unadministered s t ock f rom the t r u stee fo r $1 000. 00 , a ll wi t h the 
intent to purc hase the stock and dismiss the l awsuit. 

The former trus tee agr eed to the proposa l, t h e b ankruptc y case 
was r eope ned a nd a n agreemen t between the Bank ruptcy Trustee a nd a 
nominee of the Sout hwes t Ban k was e xecut e d fo r the s ale of the 
corporate stock for $10 00. 00 . 

When t he bankrupt r ealized what was going on, he filed a moti on 
in the Bankruptcy Cour t reque sting the court to disapprove the 
sa le , amo ng othe r things . After two bank r uptcy e ar ing s a nd appeals 
~o the Distr ict Cour t , this court held an evide ntiary hear ing o n 
!:>:.: ccmtc r ll, 19 8 5. 
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The bankrup t claims, f irst, t hat even if he didn't specifically 
schedule the corporate stock , he referred to it in h is statement of 
affairs and the Bankruptcy Trustee questioned him at length about the 
stock at the first meeting of creditors. Therefore, the stoc k was 
administered and is deemed abandoned if the t r ustee didn't do anything 
with it befo re the case was closed . Unfortunately, however, the 
tape and transcript of the first meeti ng is lost, the trustee doesn't 
remember the discussion and the property was not listed on the 
schedules. Owner s h i p of stock was specifical ly den i ed on the schedules . 

Therefore, the s t ock was not administered and was not abandoned. 
Bankruptcy Rule 60 8 . 

Next, the bankru pt argues that the trustee had no power or 
standing to r eopen the case . Bankruptcy Rul e 515 pe rmitted a case to 
be r eopened by the bank rupt or other person , to administer assets. 
The bankrupt is incorrect. 

Next, the bankrupt claims he should have receiv ed notice of 
reopening and notice of sale of the stock . Bankruptcy Rule 203 
requires certain parties to r e ceive notice of sales , but the debtor i s 
not listed as one to whom notice is required . 

~ So it seems that under the Bank rup tcy Act the letter of the law 

r 

was followed. However, it does no t s e em to this c ourt that the spirit 
of the l aw was followed and so t h is c ourt will not approve the sale. 
The trustee ma y reschedu l e a nd a dvertise . See Fazakerly v. E. Kahn's 
Sons Co., 75 F . 2d 1 1 0 (5th Ci r . 1935) . 

The trustee testified that had he been aware that the corporation 
was a plaintiff in a lawsuit against the bank, with a prayer of 
$200,000.00, he would have investigated the matter and made an inde­
pendent determination of value for the s tock. 

The trustee in the corpora te bankruptcy al s o testified that t he 
proper procedure would have b een to ind e pend e ntly inves tigate the 
value of the stock. 

They both agreed that perhaps other pur chasers should have been 
sought . The corpora t e trustee ha d been informed of a possible claim 
against the bank , but was advised by c ounsel that the l ikelihood of 
succes s was s mall and therefore he declined to pursue i t . 

The corporation has a claim against the bank. The c orporation has 
filed a sta te court lawsuit on the claim. The trustee , without in­
ves tigation of t h e value of the claim , a greed to sell the stock of the 
co rporation to the ba nk , d e fendant . ~either t he bankrupt , nor a ny 
o t he r e ntity , were of f ere d the opportuni ty t o purchase t he stock a nd 
the reby pu rchase the c la .i t .. agui ns t the bank . 
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Thi s court has no evidence concern i ng t h e potential for success 
o f the state cour t lawsuit, other than testimony by bank's l awyer that 
the case has no merit. Such testimony i s disregarded. 

CONCLUSION 

1. The procedure fo l l owed i n reopening the case , appointment 
of trustee and sale agreement were permitte d under the Act 
and Rules . 

2. The Bankr u ptcy Court h as the right to r e v iew t h e sale and 
d i sapprove i t if i t appears that it is no t in t h e bes t inter est 
of c redi t ors. 

3. The trustee s hould have inv e s t i gated the v alue o f t he 
stock and claim p rior to a greeing to s ale. 

4. Sa l e not approved . 
debt o r and c r editors. 

DATED: Apr i l 14, 1 98 6. 

Copi es mailed t hi s d a y to: 

i 
Truste e may resell, with noti c e t o 

BY THE COURT: 

Michael Helms , Atto rney , 1800 1st Nationa l Ce nter, Oma ha , NE . 6810 2 

John Ke l l ogg , Attorney, 1 258 So. 11 9th Court, Omah a , NE. 68144 
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