
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRI CT OF NEBRASKA 

{ FILED 
IN RE: 

DONALD L. HADAN and 
NAN CY S. HADAN, 

Debtors. 
-

) 
) 
) 
) 
) 
) 

----- ----------------------------
UNITED STATES OF AMER CA, 

Plaint iff , 

vs. 

DONALD L. AND NANCY S. HADAN, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

BK 84- 58 DISTRICT OF NEBf\ASic.A !J. 
AT·--------------~ 

DEC 1 7 i985 

William L. Olson, Clerk 

CV 8 5-0 JS.l-1------:-:---=::Deput 

MEMORANDUM AND ORDER 

This matter is before the Court on appeal from a· default 

judgment against the United States entered by the Un i ted States 

Bankruptcy Court for the District of Nebraska. The United States ~ 

was found to be in default for failure to appear on January 30, -i 
1985, at an adversary proceeding t o determine the discharge ~ 

a bility of the in~orne taxes owed to the United States. The Court 

finds the decis i on of the Bankruptcy Cou~t must be reversed. 

The f a cts are not in dispute. This action began when the 

debtors , Dona ld L. and Nancy S . Hadan, filed a Chapter 7 pe t ition . 

in t he Un i ted States Bankruptcy Court for the o·istrict of 

Nebras ka. The debtors f o llowed t hi s petition with an adversary 

proce e di ng to determine the dis chargeability of income taxes owed 

to the United St ates . Th e matte r was set fo r trial as the third 

al ternate in Linco l n in f ont of the Honorab le Da v id Craw f ord, on 

J anua ry 30 , 1985, and no tic e was set t o both parties a vis i ng of 

t he da te. 
J 



The noti ce provides as follow s : 

I f t he other cases do not use t ha t da t e, 
fa ' l u re to prose cute this case may result in 
its di smi s sal with pre jud ice. However , if any 
pr i or cas e is set tled or terminated late than 
8: 00 a . m. of the business day preceding the 
da y s chedu l e d for thi s trial, any par t y ~ay 
elect. not t o pro ceed by notifying all othe r 
part ies , and the Cl erk of t he Bankr upt cy Cour t 
by 12 :00 n oon of the usiness day preceding 
the day scheduled fo r t his trial of the 
e l ect ion not to pr oceed. 

---

On J anuary 28, 1985, Jame s E. Shive l y, Trial Atto r ne y . U.S . 

Depa r tment ~f Just ice , contact ed the c l er 's of f ice f or the Un ited 

Sta t es Bankruptcy Court f or the Dis trict of Nebraska. Mr. Sh ive ly 

was i nformed that this ca s e would probab l y not be heardo On 

Janua r y 29 0 1985, t he Courtroom Deputy cont act ed Mr . Dan ~el Ross , 

Trial At torn ey, U. S. Department of J usti ce and informed h i m that 

t h i s cas e was now. i n posture to be hea rd if government couns el s o 

desired. Mr. Ross i nformed the Courtroom Depu ty that the 

Depa rtment of J us t ice would call her ba ck. Mr ~ Shively r eturned 

the c a ll and ~equested t hat t he trial be reset . The deputy 

indicat ed t ha t this wa s not a problem a nd tha t the t r1al wou l d be 

reset. 

Jerry J. Milner, a t to rn ey for t he de b tors, Donald L. and 

Nancy S. Hadan, trave led a pproximately 90 miles t hr ough a sn ow 

s t orm to appea r for t he t ria l. Upon arr i val , it wa s di scovered 

tha t th e Unit ed Stat es De partmen t of Jus ti ce was no t present . On 

.J.anua ry 30, 198 5 , tr i a l was held wit h~u t th e G6ve r nrnent' s 

kn ow led ge. At that trial, J ud ge Davi d Crawford entered a de faul t 

-2 -

---

, 



judgmen t against the United States for failure to appear and upon 
---..... 

oral motion of the plaintiff discharged the taxes due t he United ) 

States. 

The appel l ees contend the United States - had failed to contact 

either Jerry J. Milne r, the a t torney for the debtors, or the 

debtors, Donald L. and Nancy S. Hadan, · advising of thei r desire to 

continue the matter. 

DISCUSSION 

A review of the briefs and the record on appeal indicates 

that the Bankruptcy Court sustained an~ -~ntered a default judgment 

against the United States without ascertaining why government 

counsel failed to appea r or giving the ; government an opportunity 

to show i ts failure to appear was excusable. Further, i t does not 

appear t hat the Bankruptcy Court considered satisfactory evidence 

that the requirements for a discharge were met as set forth in 11 

U. S. C. § 523 before granting the discharge of the taxes. Fed. R. 

Ci v. P. 55(e) ("[N]o de fault judgment shall be entered against 

t he United States unless the claim is establ ished by satisfactory 

ev idence.") The discharge was gran t ed upon an .oral motion with no 

evidence admitted into the record. 

The Court finds that sustaining the motion was improp e r. I 

thi s case, t he decision to sus ta i n the motion could be r egarded as 

a dism i ssa l of the claim of the I nt e r nal Revenue Service without a 

cons ideration of the meri ts of t he claim. "The norm of judicial 

prac t ice should be t o di spos e of cases on their merits , and 

dismissals [or defaults ] on procedura l ground s are justi f ied on l y 
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in ex cep tional circums t ances. " Farmers Plant Food, Inc. v. 

Fi s he r, 746 F. 2d 451 , 452 (8th Ci r. 1984 ) . The case at bar is not 

an excep t i onal circums tance war r anti ng _such drastic result. The 

br i ef of the Uni ted St ates indicates that the misunders t an ding 

betwee n the court r oom deput y and t he government counsel was the 

reaso n counsel fo r the United States failed to.appear. There ar e 

no allegat ions that the government had been repeatedly 

di s re gar di ng orders or that it intentionally missed the hearing. 

See al s o Campbe ll v. Eastland , 307 F .2d 478, 491 (5th Ci r. 1962), 

cert. de ni ed , 371 U.S. 97 5 (1963) (default judgment against the 

United Stat es is against pub lic policy ) ; Fed. R. Civ.· P. SS(e) 

(be fo r e judgment by defau lt may be entered against the United 

St a t es a c l a i m f or rel i e f must be established by sa t isfactory 

evi dence t o the ·court ) . Compare Alameda v. Secretary of Hea lth 

Ed. and We lfar e , 622 F. 2d 1044, 1048 (1st Cir. 1980) (after 

r epeated dis re gard of the judge's orders , judgment of default was 

properly e n te ~e d. against the government under Fe d. R. Civ. P. 

55(a ) for failure to de f end ) . 

Th e Court f i nds t hat ent er ing a default judgment agai nst the 

Uni te d St a tes was under the circums tances of t his cas e an abuse of 

dis cretion. 

Accor di ng l y, 

IT IS OR DERE D t ha t t h e j udgment is reversed an d r emanded to 

the Bankrup tcy Cour t for sue nc t i on as it deems pr oper an d which 

is consi stent wi t h th is Memorand um . 

/ 1 f!:' DAT ED this day of Decembe r, 19 85 . . 
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BY THE COURT: 

a.4~~e---
UNITED STATES DISTRICT J UDGE 
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