
P~ RE : 

A. NETT 

I TED 

vs. 

ANNETT 

IN THE U ITEO STA ES D STRICT COU R 
FOR THE DISTR ICT OF EBRASKA 

FOR D, I NC ., 

De bto r . 

STATES OF AMERICA, 

Plaintiff , 

ORD, INC., 

Defendant . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

BK 80-1682 

cv 86-0- ~G-
: i-: ~ L E D 
. C : .~r ~~ f CT GF i :~ ~\.J.S:~,; 
, AT r1: 
I 

0fDER ~·Ep 1 ·~ 1986 

I Wii:ic:ill l. 0 1S0il, C!erk / 
6y Of'r~· l', , 

Thi s ma tter is befo r e the Court on appea l f rom an o rder of 

the Ba nk ruptcy Court for the Dis t rict of Nebras ka en tered Dec ember 

26 , 198§: The Ba nkruptcy Court deni ed ~ e Un i ted Sta t es ' request 

t hat int ere s t and penalties on unpa id payro ll t axe s be paid ou t of 

t he fund whi ch r e p re s e nt ed the proceeds of t he collateral o f the 

cred i tor. The Court, aft er a review of the i s ues pres e nted, 

finds the de ci s i on -of t he Bankrupt cy Cou rt shou l d be reve red . 

DIS CUSSiON 

Unde r Bankru ptcy Rule 8013 , thi s Cour t is b und by t he 

clearly err one ous sta ndard in reviewing f indings of f ac t by the 

Bank r u ptcy Court . In re Hunte r, 771 F.2d 1126 (8th Ci r. 1985). 

" Findi ngs of fact shall not be s et aside unl ess cle r ly e rrone ous, 

-r.d due re ga rd shall be g iven to the oppo rt un i t y of the ba n k r up tc y 

cou :.- t o jud ge the cred i b i l i ty of the v:i tn e s ses ." Bankr . Rul e 

~') 1 3 . Conc l us i o ns of l aw, ho ...... ·e ve r, are sub j c;_ t o de novo revi w . 



In the ca se a t ba r, the Ea nkr Ufj tCy Cour t r e l d that tiH~ Uni ted 

States' claims for payroll taxe s, i nt erest and pe nal ties w re 

a dmin istrative e xpen ses a nd t a t t he un pa i d p yro ll t a xes 

benefited t .e s ecu r ed c r dit o r, Ford Moto r Cre di t Company . 

Howe ver, th e Ba nkru p t cy Court det ermi ne d t hat t he pena lt i es and 

int eres t on the un paid taxes d id not be n fit t he secured cred ito r 

and should not b e pai d. The Bankrup t c y Co rt orde r. ed that a ll of 

t he other ad mi nistrat i ve expen ses , exc ept thos e f or penalt ies and 

i nte re s t be paid ou t of the fun d creat d by t he l i q uida tion of 

deb t or' s bu s · n e s s. 

Crucial to the res olut ion of t h i s case is th e manner in whic h 

the pen a lt i es and inte r es t a t is s ue were incurre d . Fo l lowing the 

fil i ng of debt or's bankruptcy petit ion ,. debtor continue d to 

~ opera te t he bus i ness , a Ford dealers h · p , wi th t he e x?ress appro va l 

of Fo r d . For d a g r e d that continued o pe ration of d~b tor' s 

bJs ine s s was in the be s~ in te rest of t he est te a nd of Ford as 

se cu r ed cred i to r. o r d kn ew t h e opera tion would con tinu e a nd knew 

t at ad ditional operating expenses , in c l u~ ing t a xe s, wou l d 

necessar ily be incur r ed . A pla n for li qu ida ti on wa s propos ed only 

aft e r this effort pr oved unsuccessful . See In r e For d, No . Bk 

o C' - 1682, mem . op . at 5-6 ( B. C. D. Neb . Dec . 2 6, 19 85) . 

The preservation of th e goi ng conce rn va lu e of a b· s iness can 

co nst itut e a bene fi t to a sec re d r cdito r un de r l l.S.C . § 

506(c). See In ~ e AFCO En te rp ri se· , I nc., 3 5 B . R . 51 2 , 5 15 (B.C . 

) . U:ah l 9S 3); In r e !-i.::~ , n , 13 .' .R, S <J , 87 J ( i:' • • C . u. Colo . 

l 4 B. R . 0 1. 2 , Sl. o - L' 



( N.D. Ill. 1980) . In this ca s e, For-d xpressl y agr . e d t o t h e 

con tinued operat ion of the b~sines s for the purpose of increas ing 

its ret u r-n in an eventua l liquidation or reorganization . Exp enses 

i ncurred du ring this per iod, t herefo r e, direct ly operat e d t o t he 

ben e f it of Ford . Th i s is so despite t he f act that t h e co n t inued 

ope ration of the bus in -s s proved unsuccessful. 

The Ba nkruptcy Court f ound t ha t the var i ous admi n istrative 

exp e nses incurred as a result of the con t inued opera t ion of t he 

bus ine ss di d benefit Ford and should be paid out of the 

liq uida t i on f un d. This Court a grees with tha t res u l t. However , 

th is Court does no t agree with th e Bankruptcy Court 's dec i sion 

t ha t t he penalties an d interest incurred as the r esult o f unpaid 

taxes do not also fall wi th in thi s ca te&or-y. Like the taxes 

thems elves, the pen alt i es and interes t c l ai me d by the Un i te d 

St at es a r e pa rt and par ce l wi th t h e co n tinu e operat i on of t he 

deb tor 's bus iness. Th ey dir e c tly a rise fr om t he deb to r's post

pe t iti on business·acti v it i e s, a nd ar e a par t of the f ore s eeab le 

ri sk For d a ccepte d when it agree d to lee the bu s ines s c on tinu e. 

The tax es, pe na lt i es and i n t erest come as a pa ckage. Al l th ree 

op e rated to the be n e f it of the secur ed credit o r , an d sh ou l d be 

pa i d out of the liqui da tion fund. See John s o n v. Un it ed St a te s, 

60 2 F.2d 734 (6t h Cir. 1979). It was e rror for the Ban k ru ptcy 

Co u rt to hold o therwi s e. 

Acc or din gly, 
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IT l S OtWER ED that t he de cis i on of th e Ba nkruptcy Cou rt 

shoul d be and he r e by i s reve rs ed to t he ext en t it deni e d payme n t 

of pe nal ties and in te rest on un pa i d t cs as a n adm inistrati ve 

ex p nse. This cas e is a ccordi ng y rema nded t o th e Bankrup tcy 

Court f o r any f u rthe r pro ceeding betwe en the par ties. 

DATED this ;JlZJ day of September , 1986. 
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