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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JAY B. SMILEY, CASE NO. BK85-622 

DEBTOR A85-142 

TR I - COUNTY BANK & TRUST CO., 

Plaintiff 

vs . 

JAY B. SMILEY, 

Defendant 

MEr-10RANDUt-1 

Trial on p l ain t i ff's compla i nt objecting to the discharge of 
de f endant/debtor's debts under Section 72 7 of the Bankruptcy Code 
was he l d on June 1, 1 988. Following t rial, t he parties were 
requested t o provide written fi nal arguments which have now been 
presented t o t he Cour t . Th i s memorandum constitutes the findings 
of fact and conclusions of l aw required by Bankr. R. 7052. 
Appearing on behalf of p l ain t iff, Tri-County Bank & Trust Co., 
(Bank), was J errol d Strasheim o f Bai r d, Holm, McEachen , Pedersen, 
Hamann & St r asheim, Omaha, Nebraska. Defendant/debtor appeared 
pro se. 

Facts 

Defendant/d ebtor , Jay Smi l ey, filed a voluntary bankruptcy 
petition under Chapter 7 on March 20, 1985. The Bank timely filed 
a complaint object i ng to dis c harge. 

Prior to March 20, 1985, Mr. Smiley was invo l ved as a 
pri ncipal i n at l east one partnersh i p and a pr incipal shareholder 
and officer of several corporate entities which opera ted variou s 
businesses in the Omaha , Nebraska, area and which wil l be 
i dentified as t he "Centra l Companies." To finance those business 
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ed money from various sources , i ncluding 
At the time of his bankruptcy filing, Mr. Smiley 
n eleven separate collection actions i~cluding 
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two ac t ions brought by plaintiff Bank. Bank, prior to bankruptcy, 
was granted j udgments in the amount of $308 , 730.48 and 
$283,096.31. 

A. The Ranch 

In 1 979, Mr . Smiley was divorced. Pursuant to the divorce 
de ree as modified, a trust was set up for his thr ee children with 
Mr. Smiley as one of the trustees . The original trust assets were 
two res idences. In 1 984, following app lications t o the state 
distric t court, Mr. Smiley, as trustee, was authorize d t o encumber 
o n e residence in consideration for a conveyance to the t rust of · 
one of his personal assets , a three-quarter interest in the Lazy J 
Ranch. 

Mr. Smi l ey had purchased the three-quarter interest in 1982. 
I n 1 983, the total Ranch appears to have been wor t h $272, 000. 
However, the Ran ch land was encumbered by a rea l estate mortgage 
and taxes. Fr om the evidence presented, the Court is unable to 
determine the net value of debtor's interest in the Ranch i n 1982, 
1983 or 1984 because it i s unclear what amount was owed by the 
debtor against the Ranch. 

The 1984 transfer to the trust occurred a t a time when two 
l a wsuits which had been filed by Bank against debtor were ready ~ 
f or tri al. In addition, such transfer occurred wi t h in o ne year of 
t he bankrup t cy f iling. 

B. The Diamonds 

Prior t o h is bankru ptcy, Mr. Smi l ey was a purchaser of 
certain diamonds from a local j ewe l ry store. His Schedule A-2 
shows that he made the purchase on Apri l 24, 1984, and that t he 
purchase p r i ce was approximately $8,000. At the t i me o f trial , 
Mr. Smiley could not exp lain the location of the diamonds or what 
coul d possibly have h appened t o them. He simply testified that he 
couldn' t remember where he put t he diamonds and blamed his lack of 
recollection upon a stroke that he had had some t ime in the pas t. 

c. The Other Assets 

On January 5, 1982, Mr. Smiley provided to Bank, then called 
Southroads Bank, a personal f inancial statement in wh i ch he 
i temi zed his assets by type and value. The financial statement 
showed a net worth of $1,571,3 7 4 and included cash on hand in the 
amount of $25,000, securities held by brokers in the amount of 
$78,000, real estate in the amount of $831,500 and stock holdings 
and partnership int erests in various business entities, incl uding 
t h e Centra l Companies and the Lazy J Ranch located in Rock County, 
Nebraska, discussed above. 
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On March 20, 1985, a l ittle more than three years after 
providing Bank with the financial statement , Mr. Smile listed on 
his bankruptcy schedules debts in the amount of $2,230, 1 77 and 
assets in the amount o f $614,126 . In other words , he showed a 
negative net worth of approximately 1.6 million dollars . 

D. The Explanation 

Mr. Sm i ley had no exp l anation for t he d i sappearance of cash 
and securities in an amount over $10 0,000 which were listed on his 
1982 financia l statement. Although he attempted to explain t hat 
the cash on hand of $25 ,000 was used in t he operation of his 
bus i ness, he had absolutely no explanation for the use or 
d i sposition of the $78,000 in stock and securit i es wh i ch were 
listed on the 1982 financi al statement. He did suggest that t he 
stock and securit ies may have been liqu i dated for use in the 
Central Companies , but he wasn•t certain. 

Mr. Smiley, a l though apparently a re l a tively successfu l 
businessman i n 1 982 by virtue of his financia l statement, became 
insolve nt by March 2 0 , 1985, and had debts exceeding assets 
accor d i ng t o h is bankrupt cy schedu l e of approx i ma t ely $1, 60 0, 000. 
However, even t hough he was able to de t ermi ne his financial status 
as of March 20 , 1 985 , he has no records showi ng e i ther his 
business transactions o r his persona l financial t ransactions f or 
any year. The t ruste e in Mr. Smiley•s persona l bankruptcy case 
t est i fied that he received no financ ia l r ecords from Mr. Smiley 
al t hough s uch recor ds, in addition to business r ecords, were 
requested. The trustee i n t he bankruptcy case of one o f the 
Central Compa nies tes tifi e d that he had been p r ovid ed no persona l 
books or recor ds o f Mr . Smil e y and t ha t t he corporate records were 
not adequate to determi ne what had actua l l y occurred wi t h regard 
t o t he operat ion of t he Centra l Companies and Mr. Smi l ey•s 
re l ationship to them. 

Conc l us i ons o f Law and Discussion 

The Bankr uptcy Code at Section 72 7 is the legal a uthority for 
denying a Chapter 7 debtor a discharge. That section states , i n 
relevant part: 

(a) The c o ur t shal l grant the debtor a 
d i scharge, unless - -

(2) the debtor , with intent to 
hinder, delay, or defraud a creditor or 
an officer of the estate charged with 
custody of property under t h i s ti tle, has 
transfe r red , removed, destroyed , 



88-46~ -4 -

mutilated , or con~ea led, or has permitted 
t o be t r ansferred, removed, destroyed, 
mut ilated, or concea l ed- -

( A) propert y of the debt or, 
wi t hi n one year before the date of 
the f i ling of the petition; 

(3 ) t he debtor has concea l ed, 
destroyed , mut i lated , falsified, o r 
fa i led to keep or preser ve a ny r e corded 
information , i nc l uding books, documents , 
records and papers, from which the 
debtor's financial c o nd i t ion or bu s ine s s 
transa ctions might be ascert ained, unl ess 
s uch f act or f a i lure to act was justi f i e d 
und er al l of the circumstances of t he 
c a se ; 

( 4) t he debtor knowingl y and 
fraudul e ntly , i n or in connectio n with 
the case--

( A) made a fa l se oath or 
account ; or 

(D) wi t hhe l d f r om an officer 
o f the es t ate e nt i t l ed to pos session 
unde r t h i s tit l e , any r ecorded 
i n format i on , incl uding books, 
docume n t s , r ecords, and papers , 
relating to t he debtor's property or 
f inanci a l a f fair s; 

( 5 ) t he debtor has failed t o 
expl a in satis f a c torily , bef ore 
determi na tion o f denial of discharge 
under th i s pa ragraph , any loss of asse ts 
o r defic i ency o f a s set s to meet the 
debto r ' s l i abi lities. 

1 1 U. S.C § 727(a ) . 

Bank has urged t hi s Cour t t o d e ny d i scharge to debtor on 
var i ous grounds i nclud i ng e ach o f the sections c i ted above. Bank 
urges tha t t h e transfe r o f the Lazy J Ranch t o the t rust , a lthough 
authorized by t e state d i strict court, wa s a conveyance made with 
i ntent t o hinder, delay o r defraud a credi tor under Section 
727 (a ) (2) because the transf er was made for insufficient 
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consideration and not in conformanc with the court authorization. 
From th'2 evidence :_Jresented, the Court cannot determine th2 value 
of the Lazy J Ranch at the time of its conveyance to the trust . 
Some, but not enough, evidence was presented to show the net valu 
of the property at the time of the transfer . 

This Court concludes that the creditor has fa1led to meet its 
burden of proof regarding debtor's intent, the value of the 
property, and the significance of state court approval. 
Therefore, the debtor should not be denied a discharge under 
Sectio 727(a)(2). 

on the other hand , the evidence does support a denial of 
d ' scharge under Section 727(a):S). Debtor has absolute ly no 
c~edible r eason for the disappearance of over $100,000 in asse ts 
that he claims he had in 1 982 but that he did not have on the date 
of filing his bankruptcy petition. He simply "cannot remember" 
the disposition of the diamonds or t he stock investments or cash . 
Such explanat i on is not satisfactory. 

In addition , the evidence is suff i cient to convince the Court 
that debtor should be denied a discharge under Section 727(a)(3). 
:1r. Smiley had compl ex financia l and business arrangements . He 
i nvested in significant assets over the years and was a major 
shareholder in several businesses and a principal in at least one 
partnership. Nonetheless, at the t i me o f his bankruptcy filing, 
he claimed to have no records for any of his business o r financ i al 
transactions for the several years prior to the bankruptcy filing. 
He has suggested i n written final argument that he did ave such 
records but that Bank h d seized and apparently lost the records. 
Such a claim was not nade at trial, and this Court wil l not 
con ia8r i as a nything but a self-serving statement though t of 
fo l lowi ng the hearing on this matter . The Dankruptcy Code i s 
designed to give an honest debtor a discharge of his debts so that 
he can have a fresh start financ i ally. It is not des_gned to 
permit discharge of debts of a debtor who, although sophisticated 
enough to show a net wor t h of well over $1,000,000 i n 1982, claims 
now to be so unsop isticated as to have no ecords of h~s business 
transactions for a several - year period. 

Finally , Bank urges the Court to deny d ischarge under Section 
727(a)(4 ) because it claims Mr. Smiley knowingly nade a false oath 
with regard to the schedules which he signed denying his interest 
in Lazy J which Bank claims he actually owned at the t ime of the 
bankruptcy fi l ing. This Cour t finds that Mr. Smiley did not own 
the Lazy J at the time of the bankruptcy filing because his 
interes t had been transferred to the trust prior to the bankruptcy 
filing . Although such t r ansfer was within one year of the 
bankruptcy filing, h disclosed the transfer at page 3, paragraph 
no . 1 2 , on ~is statement of affairs for a debtor not enga3ed in 
business. 

In conclusion, tl.e Court shall enter a separate order denying 
the discharge of this debtor under Section 727(a)(5 ) and Section 
727(a) (3). 

DATED: September~ , 1988. 

BY 'IHE COURT : 


