
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

TRI - CITY BEER COMPANY, 

DEBTOR 

) 
) 
) 
) 
) 

CASE NO. BK86-2327 

MEMORANDUM OP I NION RE OBJ ECTION TO NOTICE OF SALE 

Tr i-City Beer Company filed a volunt a r y Chapter 11 petition 
on o r a bout August 12, 1986. The compa ny is a bee r distribut or 
i n t he Grand Island , Nebraska, area a nd, as part of its reorganiza
t i o n effort, entere d into a written s a les and purchase a g r e ernent 
with Weste r i ng Distributing Company, Inc., a Nebraska corporation, 
f or t he sale by debto r and debt or-in-po s s e ssion and the purchase 
by "Westering" of substantially all of the assets o f the debt or 
a nd debt o r -in-possession. Such agreement was executed on or 
abou t t he 22nd day of Oct ober, 1986, and was s ubject to certain 
r e q ui r e ments be i ng met by t he pu rchaser wi t h regard to permits and 
sub j ect to the se ller o btain i ng Bankruptcy Court approval. 

The purchas er a pparen t ly met all of its requirements and 
on January 21, 1987, Tri-City Beer Company notified all inte rested 
part i es t h a t it p roposed to s el l the assets pursuant to the agr ee
ment wi t h "W ste~ing". Such notice gave all interested parties 
an o pportunity to ob j ec t t o s uch sale. 

An objec tion was filed by John Folsom and Sallie Folsom on 
or a bout February 5, 1987 . 

Hear i ng on s uch object i on was held in North Platte, Nebraska, 
on Ma r ch 10, 1987. Evide nce was submitted a t such hearing by 
a ffi da v i t a nd the Cour t took the mat ter under advisement. 

The Court, having had an opportunity to review the file and the 
af fidavit evidence presented, and to consi der arguments of counsel , 
does he reby find that the objection of J ohn and Sallie Folsom to 
the s ale to "Wes tering" should be and is overruled . 

The ob j ection is in two parts . Firs t, that t~ Folsoms had 
made a n offer to t he debtor which would res u lt in a payment to the 
d e b t o r of an amount i n excess of that whic h would be received from 
"Wester ing" , b ut that such offer had not been submi tted to Miller 
Brewing fo r approval. Se c ond, t h e objec tion as r elated to the 
Co ur t at t h e hearing included the fact t hat ano ther thi rd party 
ha d r e cen tly ma d e an offer in exc ess of the amount which was to be 
rece i ve d by the debtor from "Wes t e r i ng". • 
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~ From the e vide nce presen t ed, the Cou r t concludes that Mille r 
Brewing Company , t h e company which must a pprov e t he t r ansfer of the 
fran c h i se and di str ibution rights , wa s not likely to approve t h 
Folsoms as a dis tr i butor of Mille r produc ts . Fo s o ms were the 
previo u s owners o f the business a nd evidenc e was prese ted t h a t 
during the i r operati on Mil ler was not satisfied with the ma nne r i n 
which the business was o perated a nd an of ficial of Mi l l e r testified 
by affidavit tha t it would be unl ikely t hat Mi l l e r would approve 
the Folsoms as distributors. In a ddition, the o r igi nal offer made 
by t he Folso ms included t erms wh i c h were not accepta ble to the debt or 
concerning payment and concerning certain offset of c l aims . 

The mos t r ecent offer by a third party, Beverage Marketing , Inc ., 
appe ars o n its face t o be in exces s of t he a mount the debtor would 
r e c eive f r om the "Wes tering" of f er. Howe ver, t h i s o ffer, a s well as 
t he Folsom original offer and second offe r , a r e subjec t to t h e c ondition 
that the purchaser obt ain a s t a te liquor l i c ense, a fede ral basic 
permit an d approval of Miller Brewing Compa ny and Falstaff . Nei ther 
"Beverage" nor "Folsom" have a state l i q uor license , a federa l permi t 
or approval o f t he beer companies. 

Nei ther t he "Folsom" o f fer nor t e "Beverage" o ffer suggeste d a 
length o f t ime it would t ake to obtain s uch licenses and permi ts a nd 
a pprovals nor did t he offers suggest t he manner i n which t he s el ler 
could con t inue t o o perate with rega~d to future financ ing pending 
such a pprovals. 

The evidence i s clear that Five Po ints Bank o f Gr and Island , the 
c urrent financ ing agency fo r t he debtor and the debtor - i n-possession, 
is not inclined t o continue advancing f unds to permit the c ontinue d 
operat ion of t he business pending fu ture a pprova l o f the latest 
offers. 

"West.e ring" has the sta t e liquor icense , has the f ederal b asic 
~rmit and ha s approval of the Mi l ler Brewing Compa ny. "Weste ring" 
has the financial abi lity to c lose the sale within ten days of 
Court approval . Even though the "Beverage'' o ffer appears to r~sult 
in a payment to t he d ebtor of a pproxima tely $25,000 more than the 
"Wester i g" offer , "We stering " h a s all of the approv a l s, t he money 
and is ready to clo s e imme diat ely . Whether or not "Beverage" wou ld 
b e able to obtain the appropriate l icenses, permits and consents 
on a time ly bas i s i s spe c ulative at best . Since the deb tor has no 
outs i d e means of financing continued operations without t he support 
of the bank , t h is Court i s o f the opinio n that , as was s tated by o ne 
of the coun sel at t h e hearing, "a bird in the hand i s better than 
two in the b u s h ." 

Finally, the "We s tering" o f f er has been subject to withdrawal 
for some time because t he debtor was unable to meet certain time 
r equi rements in the offer. The of fe r has remained open to enab l e 
the debtor to o btain Court approva l but t he evidence presen t ed at 
the h e ar ing is that the offer wi ll most l ikely be wi thdrawn if 
closing c a nno t take place prior to the end o f March, 1987 . There fo re, 
time i s of the ess nee, the speculative $25 ,0 00 improvement in posi tion 
is s i gni ficant, but not so significan t as to cause t his Cou r t t o be 
li e ve debtor should be r quire d t o continue to attempt to op r ate 
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wi t h no likelihood of financing and with only a speculative o f fer 
for its assets. 

I t is, t he r efore , ordered that t he objection to the sale is 
ove rruled . 

Separate Journal Entry shal l be ent e red. 

DATED: Marc1 16, 198 7 . 

BY THE COURT: 

Copies to: 

Joseph Bad a mi , Att orney, Suite 402, 1235 N Street , Lincoln, NE 68508 

Frank Sch eper s , Attorney, 10306 Regency Parkway Dr ive , Omaha, NE 68114 

Gre gor y W. Searson, Attorney, The Oma ha Building, 65 0 Farnam Stree t , 
Oma h a , NE 68 1 02 

James Gleason, Attorney , II Guar antee Centre , Suite 325, 8805 Indian Hills 
Drive , Omaha, NE 681 14 

Wi lliam Blackbur n; Attorney, P. 0. Box 2280, Grand I sland, NE 688 02 
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