
UN I TED STATES BANKR UPTCY COU RT 
FOR THE DI STRI CT OF EB RAS KA 

I N THE MA TTER OF 

THAY N FARMS , INC., C SE NO. BK8 5 -1 0 7 

DEBTOR CH. 11 

Tr i al was he ld o n Ma y 3 , 19 8 8 , c o nc erni n g t ~e c l ai m fo r 
adm i n i s tra ti ve ex pe nses fi l ed by Agri t or Lea s iny . nppe a rl n g on 
b e half o f the d e bto r wa s Michae l Heave y of Dwyer, Pohren , Wo od , 
Heav y & Crimm, Omaha, Ne braska, and appea r ing o n b ~ ~ l f o f 
Ag r i St or Le a s in g was Pa t ri ck e lson of Jaco bsen, Or r , , el on & 
Wr i ght , . c . , Ke a r n e y , Ne braska . Tis ~emo r andum i s the Co u r t ' s 
fi ndi gs of fact and conc l usi on s o~ 1 w as r equ i r ed b y Bank r uptcy 
Ru l e 7 0 52. 

·acts 

Pr ior to bankrup t c y , t he de bto r ( Thay n Farms ) and t he l eas i g 
co1pany ( Agr iStor) e ntered i n to t h re e s epa rate l e ase ag reements 
f o r persona l pro perty. Dur i ng the pe ndency of th i s Cha p te r 1 1 
ca s e , the d e b t or r e t a ine d posses s i on o f t h e r opert · . The 
vol untary pe tition in this Cha pter 11 case wa s fi led o n Janu a r y 
18, 1 985 , a nd, as o f this d a te , t he re has n o t been ~Chap e r 1 1 
p l a n con f i r med . 

Dur ing t h e p e nde n cy of t he Chapt e r 1 1 c a s e, t he l eas e s have 
e a c h e xp· r ed by t hei r o wn te r ms on d i f e en t d2 t es. As t o e a ch of 
t he l e as e s , Agr i Stor has f i led se pa ra t e mo ti on s see king bot h a n 
o rder r equi ring t he d e b t or to a s s ume or re ject the l ea s e s under 
the a n k r uptc y Cod e Sec tion 365(d )(2 ) and an o r der al lowi ng 
Agri Stor a n a dministra t ive e xpen s e c l aim u nder Secti o n 36 4 and 
5 03 , f o r t he u se and p o s sess · o n of t h e l e a s ed p r oper ty. In 
addi t i o n , Agr iStor r e q uest s t h a t i f t h e Co rt finds the l ea s es are 
n o t a ssumab le, tha t t he Cour t gra n t re i ef f r om the aut omat ic sta y 
and permit Agr i Stor t o o bta in pos e ss i o n of t he property. 

r,__ _____ .,.jA~tL.......~;t..Jr;;..?;~,· iiio?"""'1...,, ..... 1t he pa r ties s t ipul a t e d t ha t t h e deb t o r wo u l d not 
I a sJUria) a ny o f ~he l ea ses a nd agre ed t hat h e Cour t sh uld e nter a n 

I 
DIS(j}tG~ l~i!~i ~g~re li e f from the a uto mat ic s t y a nd pe r mi tt i g 

AT Agr iS Lof t o ~n er upon t he p remi s es a nd r mov e the e qu ip e nt. The 
_ f.<p:~ r:tJ ~~eeted .uch r e l ie f f rom the ben ·h. 
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Th _, l ases ,1rc -u -· .._ .. scs 1 nd not u isgu ise d s e c r it y 
dgreclflents or s"c u r ty 1 r1slrutnen · s . BasG upo n t h e f ac t th t th 
l eases are t rue l Gascs, the lea s e s we r e u nex pir od on the pe t i ti on 
f i ~ i n g d a te and the eb or has reta i n ed posse s si o n d ur i ng the 
pend e ncy of thi s c se, Agr i Stor be l ie v e s it is e nti t l e d t o a n 
a mi n's t rative exp nse for t he reaso n a bl e r e nt for t he us e of t he 
equi pment f rom a nd f ter the pe it ion fi l ing d a t e up to and 
includ i ng the da t e o n which t h~ debtor effe ctive ly as s umes o r 
r ejec t s th e lea s s or t h e Cour ra nts rel i e f from the auto mat ic 
sta y . 

Th e debtor, on t he o t her h a nd, suggest s that becau s e at l e a s t 
t wo o f t he l eas e s w re in default sta tu s pr ior to the f i ling of 
t h e b an k ru ptcy peti ion , they ha v e s ome ho w t e r mi nate a r i r to 
ba~k~~ptc y 3 ~d. ~ s 3 ~es~lt , t h e deb tor, during t he ~e ~dency of 
t he c as e , had neit h e r the p o we r no r the righ t to a s sume or r eject 
t he lea ses a nd AgriS t or ; s no t 8 nt it led t o the all owa nce of an 
adm i ni strati ve e xpe n se. 

Agri Sto r fi e pr o -s of c lair o r eac h o f t h e 1 as e s. The 
am ou nt c lai me d du e on ea c h ease is the s um of t he payments w_ ic 
wer e in defa u l t o n t h e pe t i ti on dat p l us t h e r emain'ng bal n e of 
t h e p a •m nts d ue fr om p e tit ion dat~ t hro ug h t he e x pi rat i on of the 
leas e . 

The lease s each h a v e a d ef a ul t p rov i si o n a n d a r emedy 
provisi o n in sepa r ate p a r a gra ph s . In L ase No . 1 and Le a s e ~o. 2, 
( Exh i b it 1 and Exhi b it 2) , t he def au l t paragra p h is at numbered 
para g r a p h 14 d t h e remed. par a g r a p h is at n u mbe red para g r a ph 1 5 . 
I n Exh i b it No. 3 , wh i ch na s b e en conside r e d b y the p a rt i e s as 
Lease No. 3, the d e fa u lt p r a graph is umbe r 16 a nd the ~emed y 
par a g r a p h is numbe r 1 7 . 

The defa u lt langua gu l n Lea se No. a n d 2 pro v id s t h a t if 
there i s a d e f u l t i n t he p ayme n t of any r e t wi thi n ten d ay s 
af t e r it s hould becom e du e , the le ssor has the r i ght to exe rc i s e 
any o ne or more o f th e r e e ' i es l i sted . The remedy pa r a graph 
prov i d es that upo n the o ccur rence of a default or at a ny time 
therea fter, the l e s s or , at its o pt ion, may declare the lease in 
d e fault and, a t its op tion , may procee d by court action to enf o rce 
pe rforma nce or, by not i ce in wri ti ng , may terminate the le a se. 

Although t h e defaul t a nd r eme dy l a nguage in Lease No . 3 is 
slightly different, it s ti ll provi de s that upon an occu r re nce of 
d e ault , the lessor ha s the o p tion to dec lare th~ default and to 
pursue v arious remedies, includ ing termination of the l ea se. 

T!1e payme n t s du e on an annual basis on Lease and 2 we re not 
t: me l y ma de p r ior to the bankru p tcy petition being filed . Th e 
lessor has not, either prior to bank ruptcy or a fter the ba n k ruptcy 
pe tition wa s f il ed , dec lare d a de faul t or purs ued its r emedies, 
incl udi ng its r ight to t e rminate th e lea s s . The third le a se was 
n o t i n default on th e pet i tion da te beca u s e the 1984 p ay ment had 



The a mou n t o f the c Jaim of ,'\gr iS t or is 5 75 ,7 0 1 . 52 basc:d uporc 
th e a n n ua l rent a l payments Ju e unG~r t hP l ~a es . 

Conc l u s i ons o f Law an~ J iscussion 

The app ropr ia t e amount of 
b e al l owed to AgriS t o r d e pend 
issue. S hou l d t h e ca lcu l a ti o n 
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he n fi t to the e s t te .1s rc ermined b y t he debtor or s ho l d lt be 
calcu l ated by us in t . ~.~ p,- r.1ent s ue u nd r t he t r ms of t he leas e 
o r f i n · l y , shoul d it be cu l c loted by th e use of a " f a i r r _ ta l 
v · l ue " ? 

Section 365 of t he Ba1 kru p cy ode (11 U.S.C. § 3 6 5 ) prov i des 
that t he debtor i n po ses s ion , a c ti ng wi th the power s of trust e , 
a nd s ub j ect t o h e Co u r t approv a l, may a s sume or r e j e ct an 

nexpired lease o f the d eb to r . Se c tion 365(a). In a ca se u n de r 
C a pte r 11, the r e j e ction o f s u ch a n u expired l e a s e of p e r s o nal 
property con s titu t es a br e ach o f such l ease imme d iat e ly be fore the 
d a t e of the fi l ing of t h e pe t i t ion. ec tion 365 ( g )(l). 

he r e fo r e , Se c tion 36 5 provloe s t hat th e rej ec t i on of an 
unexp i r e d le a se of per s onal p r ope rLy g ives th e l e sso r a 
prepe t i t ion cl a i m fo r breac o f con t r ac t . However , i f t h e lessee 
con t inues i n possess ion of th e p r oper ty without as s u mi ng or 
r e ecti ng the l e a se pri o r to ~on firma t ion of a plan, t e l e ssor, 
may , by motion, req ues t th e Co urt to order t he d e b t o r to s s me or 
re j ect b y a c e rta · n dat0. The l essor wi l l t hen k now wh e t 1er i 
·i ll h a e a n o per a ting le se i n to the f u tu r e o r an unse c ured 

prepe ti t i o n cl im and a c l a im f o r ad ministrat i ve e xpe s e s unde r 
Se c ti o n 503 o f t he Code . 

I f t he d e btor r emain s in po ssess i o n o f t he orop r t y pu r s u nt 
to a n une xpired l ea se wi t hou t a ssu ming or r e j ect i ng t h e lease , t e 
l esso r i s en t i t l e d t o a n a d min i s tr - t i •e xpense c l a im u nder 
Secti on 5 03 i n an amou n a l l owed b v t h Cour t f or t h a c tua l , 
ne ce s sa ry c o s ts and e xpe n se s f or p res rving t he es a t e . Se ction 
503( b} (1)( A) . 

The d eb t or ha s arg ued he re and ha s p r es e nted c as e l aw to t h e 
eff e c t t h t it s hou ld be perm·tted to r e t ai poss e s sion of l ea s e d 
pe rsona l pr o perty a nd be requir ed to p y a s an a d mini st r ati ve 
expe nse for suc h use onl y in a n amoun t e q ual o t he a c t al net 
dollars t a t the u s e of th p r o pe rty a ctua lly be ne fi ted th e 
estate. However, t o u~ e th is t yp e of ca l c ul at ion , t he Co urt would 
be required to review, after t h e fact , ot on ly t he use to wh ic h 
t h e debtor put t h e property, i ncl udi ng the nu mbe r of hours , days 
o r months tha t the p roperty was used, b ut r e vi ew the management 
p r actices, t he ove rhead e xpe n s e s, t h e wea ther conditions and 
d e term ine s ome p r oportionat e s hare of a l l of t hes e f a ctors as 
related to the individual p iece s of e q uipme n t. This seems li ke a 
st r a nge way to de t e r mine he allowa bil ity o f ad mi nist ra ti ve 
e x penses. Fo r example, if t he deb to rs , a the r than usi c.g the 
e q u ipment for a f e w mon th s i n a profi t ble ope r a tion such as 
raising hogs, had cho s e n to us e th e e quipment for stor~ge o f 
ma terials othe r t ha n whi c h t h e equi pment was d esi gned and, 
t herefore, no cash be n e f i t accrued t o th e e s tate from such use, 
acco r ding to the debtor the le sso r s houl d re c ei v e no payment as a n 
allowed admi n i s tra ti v e xpe n s e. On th e other hand, if the 
e q uipmen t we r e s uch that t he total p r o i t o f the operation came 
from its use and that p r of it far ex e ed d eithe r a f a ir rental 
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v a l u e o r t h _ l e a s '2 p - y me 1 t t s d u c u e r t h e l "a s e doc u ·n en t s , t he 
allowed dm inist~at i ve e~pcn se woul ~, cl ccor d i n g t th w ebtcr' s 
t he ory, far exce any cl i m the les sor c o uld mak e had t h e lease 
be n as ·urn ci. 

Therefo r , since suc h c a lculatlon woul d require the Cou r t to 
ngage in s p cu l nt i o n as t o w eth - r o r o t t he use by the debt or 

wa s ap propr i ate or profi t ble, t h i s Court re ject s the s uggestion 
t hat t he administ r 3 t ive expen se cl a i n shou l d be a llowed on ly to 
t he eAten t t he us e r efi t d th estate. 

Such r jec ti o n is s upported by In re Fre d Sande rs Company, 22 
B.R. 902 ( Bkrt cy . E.D. Mich . 19 82) wh i ch he l d t hat th _ l es or' s 
cl a i m s houl d be e Ermined b_' ca lcu l a ting t he r easo nable va lue o f 
t h e p rope r t y reg a -~ l es s of the purpose f o r wh ich it ~a s u sed by 
t he debtor. Ot e r wise, every lessor wou l d b e required to see k 
a s s u mpt ion or r jection ear y in the c ase . 

h is Cou r t h a s previou s ly ru le in t .e c a se of I n re Schulz , 
63 B. R. 16 3 (Bkrtcy. D. Ne b . 1986 ) t hat t Bankruptcy Code at 
Sec t ion 503 pe rmit s an adm i nist at ' ve ex e n s e t o be all owed to a 
l esso r i n an · mo un t equivalent to ::-ent and re t rel- t ed 
con tribu i o n s , su h as taxe nd cwarges ~or t e right to se t he 
l eased prop r t fo r t h e re l evant t i e perio . This Co u r t , c i t ing 
vari a s u t hori t i es, determ i ~ed that the a p ropriate stan a r d for 
allowa nce o f the adm i . . is t ra ti ve expense c l a i m wa t he ":JS E va 1 ue" 
o f t e property . · c o cth r con t r ary evidenc e is prese nted , the 
property's use alue is presume t o be t le paym nt a lled for by 
the lease, as a mort i z d. 

owev e r, in thi s case , e vidence ha s b e e n p resent d t at th~ 
"use va l ue" o r " fa ir renta l val ue " is far le s s than th payments 
ca ll e d fo r b y the le se 

The f a i r r en t a l '1 a l e l f t L e e q u i p men t · s $ 1 0 , 1 9 5 . 2 0 per 
y a r . De btor suggests t ' at su _h mo th ly payme n t shou l d be l imite 
t those months in wh ich the lea s e a c tually existed a nd d i d no t 
e xp ire by i ts o wn te r ms . Howeve r , if t h e d e btor wante d t o l imit 
a n admi~ i s trative expens e claim fo r the u se o f the property t o 
o nly t hos e months in whi c h the re wa a lease in xi sten c e, t h e 
debtor could h ave notified the l essor to pick up the p r operty at 
t he t erminat ion of t h e l e se . The lessor , withe t obtaining 
re lief from the au tomat ic s tay , wa s prohibi ted from a t t e mpting to 
p "ck p the p r ope r y at t h e e p i ra i o n 0f t he l ease term. It 
add i t ion , the a dministra ti v e expe nse claim i s not allowed on the 
ba s i s of th e ex istence of the l e ase , but o n t he f a ir renta l value 
o f the e qu i pment d u r i ng t h e pos session by t h e debtor post 
petition. Therefore, the fair renta l va l u e for the e q ui pment 
duri ng t h e t i me it wa s i n t he posses s ion of the debtor f r o m the 
date o f t h e pe t i t i on up t the date of t r ia l, approxi mately f o rty 
month s , is $ 33, 984. 
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i\g ri . t or lS all o wed an Cldm nls t ra tive e xpe nse in t he e1m o unt 
o f n J , 'J 8 I n a ci i t 1 o n , i l ;\ g n S tor w s u na b 1 e to p i c k u p t h e 
eq t1ipme n t a ft er the d tc of t h e t r i 1 be c a u se o f d bt o r's us e of 
i t, Agr iStor is al low d a n admi nl strati ve expen se on th e s ame 
basi s as d e t erm in e d herein, for the a c tual number of da y s that 
Agri S to r wa s prohi b ited f ro m dism n t li ng and removing th e 
eq ui pm e n t. 

Se parate jour n 1 e nt r y s hall be fil e d. 
)~ 

DATED : ,J u ly $, 1988. 

B Y THE COURT : 


