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MEMORANDUM 

Trial was held in this adversary proceeding on October 24, 
,.-, 1990. Thomas Dahlk of Lieben, Dahlk, Whitted, Houghton & Jahn, 

Omaha, Nebraska, appeared on behalf of the plaintiff. John J. 
Respeliers of ~espeliers and Harmon, P.C., Omaha, Nebraska, 
appeared on behalf of the defendant. 

This memorandum contains the findings of fact and 
conclusions of law required by Fed. R. Civ. P. 52 and Fed. Bankr. 
R. 7052. This is a core proceeding pursuant to 28 U.S.C. 5 
157(b) ( 2 )  (J) 

Findinss of Fact, Conclusions of Law and Discussion 

This debtor purchased certain assets used in his shoe repair 
business and gave an unsecured note for the obligation. His wife 
also signed the note and the agreement of purchase. ' The 
obligation was approximately $33,000.00 in February of 1988. The 
debtor operated the shoe repair business and used the equipment 
purchased. According to the agreement between the seller and the 
debtor and his wife, Plaintiff's Exhibit 5, a security agreement 
was included which granted a security interest in all of the 
personal property of the business. In addition, by separate 
agreement, a diamond ring worth several thousand dollars was 
treated as security and the seller took possession of the ring 

epair business included certain revenues from a 
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c o n t r a c t  t o  r e p a i r  upho l s t e ry  f o r  a  l o c a l  t r u c k i n g  company. I n  
l a t e  1988 o r  e a r l y  1989, t h e  d e b t o r  l o s t  t h e  c o n t r a c t  t o  a lower 
b idde r .  H i s  r evenues  dec l ined  and h e  w a s  r e q u i r e d  t o  i n c u r  
c r e d i t  card debt and borrow some f u n d s  from h i s  w i f e  f o r  t h e  
con t inued  o p e r a t i o n  o f  t h e  bus iness .  H i s  w i f e  was n o t  d i r e c t l y  
involved  i n  t h e  b u s i n e s s  wi th  r ega rd  t o  shoe  r e p a i r  o r  
u p h o l s t e r y ,  b u t  o c c a s i o n a l l y  ac t ed  a s  r e c e p t i o n i s t  and coun te r  

I 
person.  

I 
I . I n  J a n u a r y  o f  1989, t h e  p l a i n t i f f  i n  t h i s  c a s e  ob ta ined  a  

judgment a g a i n s t  d e b t o r  i n  t h e  amount of $12,500.00 i n  t h e  S t a t e  
Dis t r ic t  Cour t .  Other  l awsu i t s  a p p a r e n t l y  w e r e  f i l e d  a g a i n s t  t h e  
d e b t o r  f o r  v a r i o u s  r ea sons .  S h o r t l y  a f t e r  t h e  judgment was 
o b t a i n e d ,  t h e  d e b t o r  contemplated f i l i n g  bankruptcy t o  p r o t e c t  
h i m s e l f ,  b u t  d id  n o t  do s o  u n t i l  l a t e  summer of 1989. 

On May 1 ,  1989, t h e  deb tor  t r a n s f e r r e d  a l l  of h i s  i n t e r e s t  
i n  t h e  assets of t h e ' b u s i n e s s  t o  h i s  w i f e  and s h e  assumed a l l  of 
t h e  o b l i g a t i o n  t o  t h e  s e l l e r  and a g r e e d  t o  ho ld  t h e  d e b t o r  
harmless  from any c l a im  by t h e  seller .  Tha t  sale was r ep re sen ted  
by a  b i l l  of  s a l e ,  Defendant ' s  E x h i b i t  1 0 1  da t ed  May 1 0 ,  1 9 8 9 ,  
and r eco rded  w i t h  t h e  County Clerk o f  Douglas County, Nebraska, 
on June  2 6 ,  1 9 8 9 .  

A t  t h e  t i m e  o f  t h e  t r a n s f e r  o f  t h e  assets, t h e  d e b t  t o  t h e  
se l ler  was approximate ly  $15,000.00. The v a l u e  of t h e  equipment 
which w a s  t h e  s u b j e c t  of  t h e  deb t  was less than  $5,000.00.  

The d e b t o r  f i l e d  a  Chapter 7 bankrup tcy  i n  August, 1989, and 
f u l l y  d e s c r i b e d  t h e  t r a n s f e r  of t h e  assets t o  h i s  wi fe .  T h i s  
c r e d i t o r  f i l e d  an  o b j e c t i o n  t o  d i s c h a r g e  under  S e c t i o n  7 2 7 ( a ) ( 2 )  
of t h e  Bankruptcy Code. That s e c t i o n  p r o v i d e s  t h a t  t h e  Court 
s h a l l  g r a n t  t h e  d e b t o r  a  d i scharge  u n l e s s :  

( 2 )  t h e  deb tor ,  w i t h  i n t e n t  t o  h i n d e r ,  
d e l a y ,  o r  def raud  a  c r e d i t o r  o r  an o f f i c e r  of t h e  
e s t a t e  charged with  cus tody  o f  p r o p e r t y  under t h i s  
t i t l e ,  h a s ' t r a n s f e r r e d ,  removed, des t royed ,  
m u t i l a t e d ,  o r  concealed,  o r  h a s  pe rmi t t ed  t o  be  
' t r a n s f e r r e d ,  removed, d e s t r o y e d ,  m u t i l a t e d ,  o r  
concealed-- 

( A )  proper ty  o f  t h e  d e b t o r ,  w i t h i n  one 
y e a r  b e f o r e  t h e  d a t e  o f  t h e  f i l i n g  of  t h e  
p e t i t i o n .  . . 

T h i s  Court  f i n d s  a s  a f a c t  t h a t  t h e  d e b t o r  d i d  n o t  t r a n s f e r  
p r o p e r t y  w i t h i n  one y e a r  of bankruptcy w i t h  t h e  i n t e n t  t o  h inder ,  
d e l a y  o r  de f r aud  c r e d i t o r s .  T h e  p r o p e r t y  t h a t  was t r a n s f e r r e d  
w a s  t he  s u b j e c t  o f  a s e c u r i t y  i n t e r e s t .  The d e b t  a g a i n s t  t h e  
p r o p e r t y  w a s  approximately  $15,000.00 and t h e  p r o p e r t y  was worth 
l e s s  t h a n  $5,000.00. The d e b t o r ' s  w i f e ,  a l though  a  cos igne r  t o  



t h e  n o t e ,  t h e r e b y  b e i n g  f u l l y  l i a b l e  on t h e  n o t e ,  a g r e e d ,  when 
t a k i n g  a  t r a n s f e r  o f  t h e  assets, t o  h o l d  t h e  d e b t o r  harmless  from 
any c l a i m  on t h e  o b l i g a t i o n  t o  t h e  seller. Such "hold  harmless  
c l a u s e l l  is  adequa te  c o n s i d e r a t i o n  f o r  t h e  t r a n s f e r .  

I n  a d d i t i o n ,  t h e  w i f e  was n o t  o n l y  comple te ly  l i a b l e  
p u r s u a n t  t o  t h e  o r i g i n a l  no t e ,  b u t  may have a c t u a l l y  been a  j o i n t  
owner, w i t h  t h e  d e b t o r ,  i n  a l l  of t he  assets purchased.  Because 
the  documents used f o r  t h e  o r i g i n a l  pu rchase  d i d  n o t  d e f i n e  t h e  
i n t e r e s t  o f  t h e  husband and w i f e ,  it is n o t  c l e a r  who was t h e  
a c t u a l  owner, whether  the  ownership w a s  i n  common o r  j o i n t  
t enancy .  A f t e r  t h e  o r i g i n a l  purchase ,  t h e  d e b t o r  o p e r a t e d  t h e  
b u s i n e s s  a s  i f  it w e r e  h i s  own and t h e  p a r t i e s  t e s t i f i e d  t h a t  he 
o p e r a t e d  it as a s o l e  p r o p r i e t o r s h i p .  

The c r e d i t o r  p r e s e n t e d  e x p e r t  t e s t i m o n y  t h a t  t h e  bus ines s  
w a s  wor th  over  $30,000.0'0 a t  t h e  t i m e  of t h e  t r a n s f e r .  The 
e x p e r t  based h i s  o p i n i o n  upon t h e  c a p i t a l i z a t i o n  o f  t h e  earn ings  
o f  t h e  b u s i n e s s ,  and n0.t on t h e a s s e t . ' v a l u e .  The e x p e r t  a l s o  d i d  
n o t  t a k e  i n t o  c o n s i d e r a t i o n  t h e  marke t  f o r  such a b u s i n e s s  i n  t h e  
community, no r  d i d  it t a k e  i n t o  c o n s i d e r a t i o n  the ' amoun t  of hours 
worked by t h e  d e b t o r  a t  t h e  t i m e  of t h e  t r a n s f e r .  Although t h e  
e x p e r t  t es t imony shou ld  be  given c redence ,  it is n o t  n e c e s s a r i l y  
b i n d i n g  upon t h e  Cour t .  The e x p e r t  v a l u e d  t h e  p r o p e r t y  a s  i f  

.--. t h i s  w a s  a going b u s i n e s s  t h a t  cou ld  b e  s o l d  t o  a n  i n t e r e s t e d  
p a r t y  who had t h e  c a p a c i t y  t o  o p e r a t e  t h e  b u s i n e s s ,  r e p a i r  shoes ,  
market  t h e  s e r v i c e s ,  o b t a i n  t h e  r i g h t  t o  u s e  t h e  l e a s e h o l d ,  and 
w o r k  s i x  days  a week. 

T h i s  Court  f i n d s  a s  a  f a c t  t h a t  t h e  b u s i n e s s  a c t u a l l y  
c o n s i s t e d  of c e r t a i n  p i e c e s  of equipment t h a t  w e r e  worth  less 
t h a n  $5,000.00 and t h e  blood,  sweat  and t e a r s  of t h e  d e b t o r .  
Without  t h e  d e b t o r ' s  pe r sona l  s e r v i c e s  t o  t h e  b u s i n e s s ,  it was 
wor th  no th ing  more t h a n  t h e . s a l e  v a l u e  o f  t h e  equipment.  The 
Cour t  conc ludes  t h i s  by viewing t h e  ev idence  a f t e r  t h e  t r a n s f e r  
t o o k  p l a c e  i n  May o f  1989.  M r s .  Green d i d  n o t  t a k e  o v e r  and 
o p e r a t e  t h e  bus ines s ,  A l l  s h e  d i d  was keep t h e  books,  which 
p robab ly  he lped  t h e  management of t h e  b u s i n e s s  c o n s i d e r a b l y .  M r .  
Green cont inued  t o  p r o v i d e  t h e  p e r s o n a l  service l a b o r  necessary 
t o  per form t h e  boot  and shoe r e p a i r  b u s i n e s s .  Fo r  such  s e r v i c e  
h e  r e c e i v e d  a  minimum wage. She w a s  a b l e  t o  pay o f f  t h e  deb t  
o b l i g a t i o n s  from t h e  n e t  ea rn ings  o f  t h e  b u s i n e s s  because  he 
c o n t i n u e d  t o  work f o r  h e r  i n  a l a b o r  c a p a c i t y .  Without h i s  
minimum wage l a b o r  s e r v i c e s ,  she  would have r e q u i r e d ,  a s  would 
any buye r ,  a n o t h e r  shoe  r e p a i r  pe r son  t o  perform t h e  l a b o r  
services. Because of t h e s e  f a c t s ,  and  because t h i s  w a s  a s o l e  
p r o p r i e t o r s h i p  c o n s i s t i n g  only of equipment and Ifgood w i l l f f  
a t t r i b u t a b l e  t o  t h e  o p e r a t o r ,  t h i s  Cour t  does  n o t  a c c e p t  t h e  
v a l u e  o f  t h e  b u s i n e s s  as  anywhere c l o s e  t o  $30,000.00 a t  t h e  d a t e  
o f  t r a n s f e r .  

The on ly  ev idence  t h a t  t h e  c r e d i t o r  r e l i e s  upon, i n  a d d i t i o n  



.- 
t o  t h e  v a l u e  of t h e  bus iness ,  t o  convince t h e  Court t h a t  t h i s  was 
b a s i c a l l y  a  f raudulent  t r a n s f e r  under Sec t ion  727(a)  is t h a t  a  
judgment had been en te red  a  s h o r t  t i m e  p r i o r  t o  t h e  t r a n s f e r .  
Th i s  Court  acknowledges t h a t  a l l  of  the circumstances must be 
cons idered  when looking a t  a . 7 2 7 ( a )  complaint.  However, t h i s  
Court  cannot  f i n d  a s  a f a c t  t h a t  t h e r e  w a s  any i n t e n t  t o  h inder ,  - . 

d e l a y  o r  defraud c r e d i t o r s .  The t r a n s f e r  was duly  recorded and 
e v e n t u a l l y  properly l i s t e d  on t h e  bankruptcy schedules .  The 
d e b t o r  d i d  ob ta in  v a l i d  cons ide ra t ion  f o r  t h e  t r a n s f e r .  H e  was 
r e l i e v e d  of a debt  of $15,000.00 f o r  t h e  t r a n s f e r  of $5,000.00 
worth o f  equipment. H i s  c r e d i t o r s ,  o t h e r  than  t h e  o r i g i n a l  
seller,  had t h e  oppor tuni ty  t o  pursue  h i m ,  garn ish  h i s  non-exempt 
wages and any o t h e r  p roper ty  t h a t  he had. I f  he had n o t  
t r a n s f e r r e d  t h e  a s s e t s ,  t hose  c r e d i t o r s  would have been no b e t t e r  
o f f .  H e  would have encumbered equipment and a  personal  s e r v i c e  
income from a s o l e  p r o p r i e t o r s h i p .  The c r e d i t o r  could s t i l l  have 
ga rn i shed  t h e  revenues of t h e  bus iness  and t h e  r e s u l t  of such a  
garnishment would have be:en t h a t  t h e  bus iness  could n o t  have paid 
its expenses and would have s h u t  down.  either M r .  Green nor any 
o t h e r  l abor ing  person is  requi red  . to  l a b o r  f o r  t h e  b e n e f i t  of t h e  
c r e d i t o r s  and he is no t  and was not, i n  May of 1 9 8 9  r equ i red  t o  
con t inue  t o  perform l a b o r  s e r v i c e s  t o  genera te  non-exempt funds 
f o r  t h e  b e n e f i t  of a  judgment c r e d i t o r .  The f a c t  t h a t  he 
r e l i e v e d  himself of c e r t a i n  o b l i g a t i o n s  a s  wel l  a s  a  minimal 
amount of a s s e t s ,  does n o t  amount t o  f r aud .  

Therefore,  t h e  Court f i n d s  i n  f a v o r  of t h e  d e b t o r  and 
a g a i n s t  t h e  p l a i n t i f f .  Judgment g r a n t i n g  t h e  deb to r  a  discharge 
s h a l l  be entered  by s e p a r a t e  journal  e n t r y .  

DATED : December 1 8 ,  1990. 

BY THE COURT: 

-- 

Timothy J j Mahoney- 
Chief Judge 


