
IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

ISADORE J ONAK, 
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) 
) 
) 

CASE NO. BK85-26 

DEBTOR A86-63 

SHERMAN COUNTY BANK, 

Plaint iff 

vs. 

MARILYN J ONAK, 

Defendant 

MEMORANDUM OPINI ON 

Th is adversary proceed i ng was hea rd by the Court on June 25, 
1986 . Appear ing on beha lf o f t he p l a intif f was Mi chael Washburn 
of Erickson & Sederstrom, P .C. , Omaha, Nebraska . The d efendant, 
Ma r ilyn Janak, appea red p r o s e . Appearing o n behal f of the 
debtor, Isadore Janak , was Geor ge Qualley of Qua l ley Law Office, 
Omaha, NE. 

I n troduction 

Thi s is an a dversary pr ocee ding brought by the Sherman Co u nty 
Bank a~ainst Ma rilyn Janak, the non-debtor wi fe of d e btor, Isadore 
Janak. Mr. Janak is presently involved in a Chapte r 11 bankruptcy 
proceed ing, but Mr s . Janak i s not. The Bank, in the fo rm of an 
acti~n · for a d e claratory judgment, has aske d th is Co ur t to 
de termine whether or not Mrs. Janak has owne rship interest i n 
personal prope rty in which the debtor granted a security intere st 
to the p l aintif f. 

De cision 

The d e f -e ndant, wife of t he debtor, ha s no ovmership interest 
in the persona l property in wh · ch t he debtor g ran ted a security 
in te r est to the p la intiff Ba n k . 



-2-

Facts, Conclusions o f Law and Discuss i on 

On or a bout Febr uary 25 , 198 5 , Isadore Jonak f iled for 
p rotect i on unde r Cha pte r 11 of t he Bankruptcy Code . He c laimed in 
t h e Sche d ules acco~panying h is bankruptcy pe tition t ha t he owned 
all of t he pe r sonal prope rty used i n the farming o pera t ion and 
t hat t he debt a gains t such personal property wa s hi s alone . 

Defendant , Ma ri lyn Jonak, did not fil e a bankruptcy petition 
and is not a debtor under any chapte r of the Ba nkruptcy Code . 

The She rman Cou nty Bank has made loan s to Mr. J onak ove r a 
number of yea rs and as security f or s uch l oan has taken a secur ity 
interes t in grain, li v e sto c k, machi nery and e quipment. The 
secur i ty interest of the Bank has properly perfected by t he 
a ppropriate fili ng o f financ ing statements. 

Mrs. J o nak has not signed any of the l oan documen t s , nor ha s 
s he signed a ny of t he fi nanc i ng statements or s ecur i ty agreement. 

Apparently , sometime ea r l y i n 198 6 , it c ame to t h e t tent i o n 
o f the She r man County Bank that Mrs . Jona k claimed a n undi v i ded 
one -half interes t i n al l of the pe rsonal prope r ty in wh i ch the 
Ba nk claime d a s e c urity i nte rest . To stop Mr s. J o nak fro~ taki ng 
pos s ession of o r t ransferring t ha t pe r sona l property or any pa r t 
of it, the Sherm n County Bank sued Mrs . Jonak in the Ba nkruptcy 
Cour t, obtained a t e mporary restraining o r der, and a s e d f o r a 
declara tory judgment wi th r e gard to the owne rship of the property. 

In s upport of h e r pos ition that she i s a part owner of the 
personal proper~y, Mrs. J onak pr esente d evidence t hat she had been 
marri e d to the debtor for 2 9 years, h ad wor k d on the f a r m during 
all o f that time, had, in addi t i on to rai s i ng t he c hi ldren, 
part ic ipated in the operation of the f a r m, i nc lud ing being 
respons ible far all of the dairy cat t le and t he da iry operat ion. 
She and the debt o r had an understand i ng that s he was a one -half 
owner bf a l l of the no n -titled personal property. I n addition, 
she d oes have an ownership intere st in the t i tled pers o nal and 
real property. All of the vehicles are titled i n both name s ; a ll 
o f the. real e state, e xcept perhaps s ome of t h e real e state t h a t 
Mr. Jonak inherited , i s titled in bo t h n a mes; the tax returns were 
always s igne d by both parti e s; some eq ipment leases were signed 
b y both names and some land leases were signed in both n ames. 
The r e is no documentary e vide nc e that a ny person othe r t han the 
d ebto r and Ma rilyn Jonak were aware of he r ownership intere s t . 
She did not inform anyone outside of the fam i ly o f h e r owne rship 
interes t, ·nor did anyone bother to ask her. 

I n support of i ts posi t ion that 11rs. J onak wa s no t an owne r 
of th e pe r sona l pr0pc r ty, the Bank presented e vide nc e tha t Mr . 
Jonak ha d consistentl y present ed the Ba nk with fina n cial 
s t a teme n t s ~ lleg i ng t h a t he wa s the s ol e owner of all personal 
proper ty; al l of the ASCS paymen t s w re made dire c t J y to t h e 
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debtor, with no payment s made t o Ma r ilyn Jonak; al l of t h e 
government progra m c ontrac t s a nd a greements were entere d into b y 
Isado re Jonak wi t hout the signature of Mrs. Jona k; a ll o f the 
d e pos i t s into and c hecks wri tte n u pon t he fa rm a c c ount we r e made 
or s igned by Mr. J o nak; all of the l eases and purcha s e s i nvo lved 
in the o peration of the farm were negotiated by Mr . Jonak; al l of 
the dealings with the Bank a nd with t h e pur cha sers o f f arm 
p r oducts as well as dea l ings with s ellers of farm suppl ies were 
pe rformed b y Mr . Jonak with none performe d by Mrs. Jonak. 

This Cour t c o ncludes that the Bank's evidence on owne rship is 
more plausible t han the evidence presented by Mrs. Jonak. Th is 
Court conc l ud e s tha t t h e farm was not opera ted as the enterp rise 
of Mr. and Mrs. Jona k , but was operated a s if Mr . Jonak was the 
"farmer". Al l o u ts ide pa rt ies dealt wi t h Mr . · Jonak as the 
ope rator. He h e ld h imsel f out as the owne r of al l of the per sona l 
property to the Ba nk, to t h e purchase rs of f arm products and t o 
the govern~ent agenci e s involve d in the variou s government 
programs. He bought and s old supplies and p roducts ; he negotiated 
leases and purchases and sa les of equipment ; he pe rformed all of 
the banking transac t ions, including the granting of security 
interests in the personal property. She was aware t ha t he had 
granted such security interests in t he per sonal property; she was 
aware that he had borrowed money for the f arm opera t ion ; she was 
aware that he had ent e r e d into t he governmen t programs; s h e wa s 
aware that he received payments both of loan fund s and gove rnme nt 
payments a nd de posited them to the farm account. At n o time did 
she indicate to either the Bank , supplie r s , p u rchaser s of 
products, or the gove r nment age nc i e s that she had any interest in 
the farmin g opera tion o r o wnership inte rest in any of the c r o ps, 
live stock or mac~inery, othe r than that of a spouse of the 
opera ti ng individual, Mr. Jonak . 

This Cburt, the Distri c t Court of the District of Nebraska 
and the Eighth . Circuit have previously be en faced with a s imilar 
issue in the case of In re Ha nsen, 702 F .2d 728 ( 8 th Ci r . 1983), 
60 B.R. 359; a nd thi s Bankruptcy Court has previous ly d e cided a 
simi l ar question in t h e c ase of In re Schulz, 63 B. R. 168 ( Bankr . 
D. Neb . 1986 ); a nd I n re Se lden, 58 B.R. 667 (Bankr . D. Ne b. 
1986). The guidance from the District Court is that the question 
is a fa c tual one . The issue truly i s how was t he business 
operated and how wa s anyone to know that the spouse o f t he 
i ndividua l s igning the l oan docume nts a nd gra nting the security 
i nterest c l a ~med an interes t in the propert y which wa s be ing 
conve yed? Th e a n s we r under the fact u a l si tuation pre s e n t e d to 
thi s Court is that the spouse claiming an owne rship intere st mu s t 
l et someone 6utside he r own family know of that interest . Suc h a n 
inte re s t will not be imp lied a nd the facts mu s t support her c la i m. 

Th e fact s i n th is c a se do ~o t s upport he r claim and , 
there fo re , the e c i sion of th Court i s that a ll of t h e pe rsona l 
pro per ty i n wh ich t he She rman Coun y Ba nk was gra n t e d a securi t y 
inte r es t by Isadore Janak was owne~ by I s ado r e Janak . 
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Separa t e journal entry t o follow. 

DATED: October 8, 1986. 

BY THE COURT: 

Copies t o: 

Michael Washburn , Attorney, One Merr" l l Lynch Plaza, 10330 Re gency 
Parkwa y Drive , Omaha, NE 6811 4 

George Qualley, At torney, 408 Ex ecutive Building, 162 4 Dougl a s 
Street , O~aha, NE 68102 

Ma r ilyn Janak, Box 38, Ash t on , NE 68817 


