I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

RUTH ESTHER GOODMAN, CASE NO. BK98-81481

N N N N N

DEBTOR. CH 13

VEMORANDUM

Hearing was held on Confirmation of Plan and Objection by
Thomas L. W ki nson. Appearances: Monica Kruger for the
debtor and Jeff MIler for the objector. This menorandum
contains findings of fact and conclusions of |aw required by
Fed. Bankr. R. 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b)(2)(L).

Backar ound

Thi s debtor has an associate’s degree in accounting and
obtained a job with the Omha general agent for a national
i nsurance conpany. Over a period of two years, she enbezzled
funds from her enployer. Wen such enbezzl ement was
di scovered, she was term nated from her enploynent, charged
with a crime by the local authorities and sued by her
enpl oyer. She did not contest the civil suit and a judgnent
was entered against her in the approxinmte anount of
$100, 000. 00.

In the crimnal matter, she entered into a pretrial
di version program and paid a total of $21,000.00 in
restitution to the enployer at the rate of $500.00 per nonth.
Upon conpletion of the restitution, the crim nal charges were
di sm ssed.

During the years she was required to nake restitution,
al t hough she was able to obtain enploynent in 1994 with a
di fferent conpany, and although she continues to have such
enpl oynment, she was unable to generate sufficient net nonthly
revenues fromthat enployer or froma second job to permt her
to make all of the nonthly restitution paynents. Therefore,
she directed her new enpl oyer to reduce the state and federal
income tax withholding from her paycheck to zero. By
i ncreasing her net pay in this manner, she was able to nake
the restitution paynents; however, she was still unable to
make regul ar paynments on a student | oan and, eventually, the



-2

taxing authorities informed her that she owed inconme tax, both
on part of the ampunt enbezzled and on the incone which she
earned from which no taxes had been wi thhel d.

She entered into a paynent agreement with the Interna
Revenue Service. Her wages then began to be garnished by the
col l ection agency for the student | oan. Thereafter, and after
conpl etion of her restitution obligation, the former enployer
from whi ch she had enbezzled funds instituted collection
activities, including garnishment of her wages. Finally, when
she came up short on paynents to the Internal Revenue Service
under the paynent plan because of the other garnishnents, the
| nternal Revenue Service term nated the paynent plan, |evied
and garni shed her wages.

I n June of 1998, her net take-hone pay was reduced, as a
result of the various garnishnments, to such a |low | evel that
she was unable to nake payment on her other living costs. She
then filed this Chapter 13 bankruptcy case.

The debtor is currently attenpting to exist on the net
i ncome fromone job, which provides her with an annual gross
i ncome of $22,000.00 per year. Although at one tine during
the collection process she held two jobs, she had health
probl ens and her doctor advised her to quit the second job for
heal t h reasons.

It appears that the debtor has already attenpted to
reduce her nmonthly |iving expenses to pay down her debt by
noving from Omha to a small town north of Omha where she
lives with her nother. Her schedul es show a nonthly incone of
$1,597.30 and nonthly living expenses of $1,271.50, |eaving
t he amount of $325.80 as nonthly net disposable incone for
application to paynents under a Chapter 13 plan.

Her schedul es show a nonthly incone of $1,597.30 and
nont hly |iving expenses of $1,271.50, |eaving the amunt of
$325.80 as nonthly net disposable incone for application to
payments under a Chapter 13 pl an.

The plan proposes to pay $325.00 each nonth for thirty-
six months, with the first paynents being applied to attorney
fees and thereafter all net paynents, after deduction of
trustee fees, being applied to priority claims and then to
general unsecured cl ai ns.
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The Internal Revenue Service has filed one claimin the
anount of $10, 855.61, of which $4,448.68 is alleged to be
entitled to priority, and a second claimin the amunt of
$10,172.61, of which $3,826.54 is asserted as an unsecured
priority claimand $6, 346. 07 as a general unsecured claim

The Nebraska Departnent of Revenue has filed a claimin
t he ampbunt of $1,236.99, of which $999.46 is alleged to be an
unsecured priority claim In addition, the Nebraska
Departnent of Revenue has filed a claimin the amount of
$1, 045. 86, $845.86 of which is alleged to be an unsecured
priority claim

The debtor’s former enployer, from whom she enbezzl ed
certain amounts, has filed a claimof $116, 068.24 i ncl udi ng
$94,152.31 in principal and $21,915.93 in interest. The claim
does not account for approximately $25,000.00 that the
cl ai mant col |l ected through restitution, garnishnment, and
execution. The total ampunt of the allowed secured cl ai m of
the former enployer is not in issue at this tine, but it is
clear that it approxi mates $100, 000. 00.

The former enployer filed a notion to dism ss the
bankruptcy case and filed an objection to the Chapter 13 plan,
on the grounds that the petition itself and the plan are filed
in bad faith. By a prior journal entry, after a hearing, the
notion to dism ss was overruled and trial was held on the
matter of the good faith of the debtor in filing the Chapter
13 pl an.

Legal Standard

Among ot her requirenments for confirmation of a Chapter 13
pl an, the Bankruptcy Code at 11 U.S.C. § 1325(a)(3) provides
that the plan nust be proposed in good faith and not by any
means forbidden by law. The Bankruptcy Code does not define
t he phrase “good faith.” However, the Eighth Crcuit Court of
Appeal s has di scussed the neaning of the phrase and the manner
in which the trial courts are to determ ne the existence of
good faith. In United States v. Estus (In re Estus), 695
F.2d 311, 316 (8!" Cir. 1982), the court focused on “whether
the plan constitutes an abuse of the provisions, purposes or
spirit of Chapter 13.” The court then suggested several
factors to be considered when nmaking such a determ nati on.
These factors were:
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(1) the amount of the proposed paynents and the amount of
t he debtor’s surplus;

(2) the debtor’s enploynent history, ability to earn and
i kel'i hood of future increases in incone;

(3) the probable or expected duration of the plan;
(4) the accuracy of the plan’s statenents of the debts,
expenses and percentage repaynent of unsecured debt and

whet her any inaccuracies are an attenpt to m slead the court;

(5) the extent of preferential treatnment between cl asses
of creditors;

(6) the extent to which secured clainms are nodified;

(7) the type of debt sought to be discharged and whet her
any such debt is nondi schargeable in Chapter 7;

(8) the existence of special circunstances such as
i nordi nate medi cal expenses;

(9) the frequency with which the debtor has sought relief
under the Bankruptcy Reform Act;

(10) the notivation and sincerity of the debtor in
seeking Chapter 13 relief; and

(11) the burden which the plan’s adm nistration would
pl ace upon the trustee.

In re Estus, 695 F.2d at 317.

In 1984, the Bankruptcy Code was anmended to add Section
1325(b). That section requires, upon an objection by a
trustee or by a holder of an all owed unsecured claim that the
pl an provide that all of the debtor’s projected disposable
income to be received in the three-year period begi nning on
the date that the first payment is due under the plan will be
applied to make paynents under the plan. |In contrast to the
| anguage of the Code when Estus was decided, the Code now
specifically requires the debtor to submt all disposable
income, at least during the first three years, to be applied
to plan paynents, or the plan cannot be confirnmed.
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Fol l owi ng the amendnent to the Code, the Eighth Circuit
Court of Appeals was once again faced with a need to deal with
t he phrase “good faith.” In Education Assistance Corp. V.
Zellner (In re Zellner), 827 F.2d 1222, 1227 (8!" Cir. 1987),
the court narrowed the focus concerning the good faith
analysis to the followng criteria:

(1) whether the debtor has accurately stated debts and
expenses,

(2) whether the debtor has m sled the court or made any
fraudul ent m srepresentati ons, and

(3) whether the Bankruptcy Code is being unfairly
mani pul at ed.

In re Zellner, 827 F.2d at 1227.

Finally, the Eighth Circuit Court of Appeals in Handeen
v. LeMahire (In re LeMaire), 898 F.2d 1346, 1349 (8" Cir. 1990)
(en banc), held that although the Section 1325(b) statutory
| anguage had narrowed the focus of the analysis, the decision
in Zellner preserved the “totality of circunstances” approach
that the Estus factors addressed. |In other words, although
the main enphasis of the “good faith” analysis is to be on the
accuracy of the stated debts and expenses, the honesty with
whi ch the debtor has brought the matters before the court, and
whet her the debtor has unfairly manipul ated the Code, the
trial judge is still required to review each of the factors
listed in Estus and nmake a determ nation if, under the
totality of all of the circunstances, in the specific case
before it, the judge can find as a matter of fact, that the
plan is filed in good faith.

Di scussi on

The debtor testified at trial and acknow edged that she
had enbezzl ed funds from her former enployer. She admtted
that she did not respond to the enployer’s lawsuit and that a
j udgnment was entered against her in the approxi mate anmpunt of
$100, 000. 00. Through the crimnal restitution process, the
debtor has al ready paid back approxi mately $21, 000. 00, and,

t hrough garni shnment of her wages and ot herw se, the victim of
her enbezzl ement has received a few thousand nore.
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To maxi m ze further repaynent, the debtor agrees to
extend the |ife of the plan for a total of sixty nonths.

In considering the totality of the circunmstances, the
facts in this case denonstrate that the debtor did file her
plan in good faith. She has provided all of her nonthly
di sposabl e income to be applied to the plan for sixty nonths.
She has a relatively stable enploynent history, staying with
one firmfor the last five years. Prior to that, however, she
was enpl oyed by the objecting party, from whom she enbezzl ed.
She has a two-year college degree in accounting, but because
of the enbezzlenment, it is unlikely that she will, at least in
t he near future, be enployed in any type of capacity that
woul d use the accounting skills. Her current job includes
inputting information to conputers.

There is no challenge to the accuracy of the debtor’s
statenents of the debts or expenses, and there do not appear
to be any inaccuracies which could be construed as an attenpt
to m slead the court.

There is no preferential treatnment between classes of
creditors and no secured clains are nodified.

None of the debts for which clainms have been filed are
di schargeable in a Chapter 7 case. The student |oan
obl i gati on, because of its age, may be di schargeabl e.

There are no special circunstances, such as inordinate
medi cal expenses. However, the debtor is unable to work at a
second j ob because of her health.

The debtor has not fil ed bankruptcy before and did not
file bankruptcy for nore than five years after her obligation
to her former enployer was incurred. She filed bankruptcy
only as a result of a garnishnent by the Internal Revenue
Service which reduced her net take-honme pay to such an extent
t hat she could not cover |iving expenses. She did not file
bankruptcy in the face of the restitution order, the post-
restitution garnishment activities by her forner enployer, or
in the face of collection efforts fromthe student | oan
entity.

Focusing on the Zellner criteria, it is clear that the
debt or has accurately stated debts and expenses. Although at
trial there was sonme discussion with regard to whether she
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admtted stealing the full anount for which the judgment was
entered or whether she had actually used sonme of the funds she
stole to pay for expenses of a childbirth, none of that

di scussion is relevant to the issues before the court. She
took the noney. She did not fight the lawsuit filed by the
enpl oyer. Judgnent was entered for nore than $100, 000. 00.
She paid back at |east $21,000.00 through restitution and
several hundred or several thousand nore through garni shnent
and execution. She does not necessarily agree with the
position of the former enployer with regard to exactly how
much was stol en and she does not necessary agree with the
former enployer with regard to how the noney was spent. Such
di sagreenent is not the equivalent of a m sl eading statenent
or a fraudulent m srepresentation to the court.

Finally, the Bankruptcy Code is not being unfairly
mani pul ated. As nentioned above, the debtor did not file
bankruptcy solely in response to collection efforts of her
former enpl oyer, but only after creditors had reduced her
t ake- home pay to such a level that she was unable to pay her
nodest |iving expenses.

Concl usi on

Al t hough the debtor has been found to have filed the plan
in good faith, the plan, as it stands, cannot be confirned.
First, it nmust extend for a period of sixty nonths. Second,
the evidence is that the debtor currently contributes $15.00
per pay period to a 401K plan adm ni stered by her enpl oyer.
The policy of this judge is that a Chapter 13 debtor should
not be permtted to contribute funds to a saving account
during the pendency of a Chapter 13 case, unless the unsecured
claims are being paid in full. This rule is generally
enforced and is specifically enforced when debtors are
relatively young, as is this debtor. |If the debtor conpletes
the plan, she will be discharged of all her debts that are
di schargeable in a Chapter 13 case and she will then be able
to begin the process of saving for retirenent.

The objection to the plan is overruled. However, this
plan is denied confirmation. The debtor is granted thirty
days to file an anmended plan which reflects the above-1listed
changes. Failure to do so will result in a dismssal. |If
such a plan is tinmely filed, the debtor may al so submt a
proposed confirmation order. The debtor is not required to
send out the plan pursuant to Local Rule 9013 and no hearing
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w |l be scheduled. The proposed confirmation order, if it and
t he anended plan are in conformty with this order, will be
executed and filed. That confirmation order will be the final

appeal abl e order in this matter; this order denying the
obj ection and denying confirmation of the plan are not final
appeal abl e orders.
Separate journal entry to be filed.
DATED: June 17, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
114 KRUGER, MONI CA GREEN

Copies mailed by the Court to:
Jeff MIller, P.O Box 241358, Ommha, NE 68124-5358
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebr aska regardi ng Confirmati on of Plan and Objection by
Thomas L. W ki nson.

APPEARANCES

Moni ca Kruger, Attorney for debtor
Jeff MIler, Attorney for objector.

| T I S ORDERED:

Obj ection overruled. Plan denied confirmation. Anmended
plan to be filed within thirty days. See menorandum fil ed
this date.

BY THE COURT:

/[s/Tinmpthy J. Mahoney

Chi ef Judge

Copi es faxed by the Court to:
114 KRUGER, MONI CA GREEN

Copies mailed by the Court to:
Jeff MIller, P.O Box 241358, Ommha, NE 68124-5358
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



