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The se matters are on appeal f r om final orde rs 

Bc.nkruptcy Court for the District of Ne b r aska . The Ban kr-uptcy 

Court held that the debtor had no interest in certain p roperty an :: 

granted the c reditor r eli ef from the automatic stay pursua nt to ll 

U. S . C. § 36 2(d ) (2) . I n add ition, the Ea.nk ru ptcy Co1J rt d ~ nied t!-',e 

debtor's mo t ion for a stay pending an appeal. After a review of 

the rec o rd and the s ubmi tt e d bri efs, th e Court finds the dec isi ons 

of th e Bankruptcy Court s h ould be aff irQe • 

FACTS 

The Stromsbu r g Bank · f Yo r k County. Nebras ka, rec overed 

judgme nt aga inst debtor Roy h~t tl eman for· $64,500.00 on Maj 17, 

1982. On October 7, 1983 , the e re~ t or St r omsbur g Bank ob tain ed a 

judgment against Roy and Ce c ilia Nutt lem~ n, husband and wi fe, and 

others. That judgQe nt decla r ed Roy and Ce ci li a Nuttleman 's 

conveyance of the Northwest quarter of 9-1 2-l, York County, 

Nebraska, t o be i n fraud of the Stromsburg Ba nk a nd fur th~r 

declared chat s ai d real estat e was subje ct to l evy and execution 

in sat i sfaction of the bank's judgment . The sheriff of York 

County, Neb r a ska, sold the Northwest quarte r of 9- 12-l t o ~l cClur~ 

La nd Unl imited for $115,000.00 on Februa ry 4, 1985. The York 

Cou n ty Dist r i c t Cou rt co nfirmed t h e sale on !"1a r ch 18, 1985 . The 

orde r ~as n ot a pp ea l. 



Un Ha y 7, 1985, the deed wa s d cliver12d t o !-l cClu t-l ' L:wJ 

deed to Dennis .Julch who also recor de d. On t!ay 9, 1905, t he 

d ~1 t: o c f i l e d a Chap t e r 7 b a n k ru p t c y p e t i t i on . The de b t o r cJ o c :; n o t 

list any ownership interest in a ny r ea l estate in t h e pe t iti on . 

Ther~after, on June 24, 1985, the Bankruptcy Court su stai ned 

chc crcciitor's mot"on for r e lief from the aut ,~'TI.Jtic stay. 

ISSUE ON APPEAL 

The issue rais ed on appeal is whether the fin d ing of the 

Bar.kruptcy Court under ll U.S .C . § 362(d) (2) that the debto:- h2d 

no interest in the property wa s clearly erroneous. 

DIS CUS S ION 

Under Bankruptcy Rul.e 8013, this Court is bound by the 

clearly erroneous standard in reviewing findi ngs of fact by the 

Bankrupt c y Court. In r e Hun ter, 771 F.2d 11 26 (8th Cir. 1985 ). 

"Findings of fact shall not be set aside unless c lea rl y erroneous, 

and due regard shall be give n to the opportunity of t h e Bankruptcy 

court t:o judge the credibility of tne witnesses." oankr . Ru le 

~Jl3. The Advisory Committee Note to Ru l e 8013 explains that th e 

"clearly erroneous" standard "accords to the findings of a 

bankruptcy judge the s ame weight given the findings of a distri c t 

judge under Rule 52 F.R.C.P." The Supreme Court in Ande rson v. 

City of Bessemer City, 105 S.Ct. 1504 (1985) stated: 

'lA] finding is "clea rly erroneous" wh en 
although there is evidence to support it, the 
revi ewing court on the entire evidence is l eft 
~ith the definite and firm c on vi ct ion that a 
mi s take has been comm itted [citations 
omitted). Thi s standard p lainly does n ot 
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Cl llit.lc :! rvviC\,'L\l'. ' cout·t to revet- St..? the 
f i_r-i (: ~ ; 1 I_', o :: t h t: t r i. ~ t· o f f a c t s i 111 p l J' b c c J. u s c i. t 
is convinced that it would have decided tell' 
ca~_;c diffc·rcntly. The rc v iewin~ court 
oversteps the bounds of its duty under Rule 52 
i.f it undcrtakr::s to cJuplicate the role of the 
l o '·"' e 1: co u r t . ' I t; a p p l y i n g the c l0 a 1· l y 
erroneous stand~rd t o the f in di ngs of a 
district court sitting wi thou t a jury, 
appellate courts must co ns tan t ly have in mind 
th~t their function is noc to de c id~ · factual 
i s s -u es de novo. [Cit a tions om i tted.] If the 
district-cGurt's account o£ t he evidence is 
plaus ible in light of t he r e cord vi e wed in its 
entire ty , the court of appeal s may not reverse 
it even th ough cc:tvinced t hat had it been 
sitting as t h e trier of f act, i t 1-:ould have 
wei gh ed th e evide nce di fferently . Where ther e 
are two permis sibl e v iews of the evidence, the 
fact-finde r ' s choice be t ween tnem cannot be 
clearly erroneous. 

Id. at 1511-12. Hov1ever , a review of c on clu s ions of la\v ~-- no t 

subj ec t to such a restr i cted standard. 

In the case at bar the Bankruptcy Court proper l y dete ~ in ed 

that the debtor had no int erest in the real estate at is sue. The 

bankruptcy esta~e i s essential l y compri sed of all legal or 

equitable interests of the debtor in prope rty ~~ of : he 

com~encement of the case. ll LJ.S.C. § 54l(a)(l). See a lso 124 

Co ng. Rec. ll 11096 (Sept. 28 , 1978); S. 17,413 (Oct. 6, 1978 ) ( to 

th e extent an interest is limited in the hands of the debtor, i t 

is equally limited in the hands of the estate). 

The only i nterest that the debtor possibly could have c la imed 

under the c ircumstanc es of this case would be an equ ity int e r e st 

of redemption. See In re Loubier, 6 B.R . 298, 301 (B a nkr. D. 

Conn . 1980). Any rights to equity redemption are determi ned by 

s t a te law. S t a t e B a n k of H a r d i n s burn v . B r o '-''Tl , 3 l 7 t.J • S . l 3 5 
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(.l94~ ) ; In n : Loubicr 6 B.R. at 301. Unde r Nc b rask<.1 la,~· an \.Jn L' T 

[.ale. Neb. Rev. Stat. § 25-1530 (Reissue 198 5). Sec also tladison 

C ou n c.: v v . C r i p p e n , l 0 N . W . 2 d 2 6 0 ( l 9 4 3 ) ; G c. s mon t v . G l o e , 7 6 N . W • 

424 (i.898) (a right to redeem is purely statutory). The debt o r 

fail e d to r e de em pr i or to confin1ation and, th e refore, lost all 

inte::-est in the property. Likewise, the est 2 te could have no 

interest. 

In addition, ll U.S. C. § 550 prevents a trustee froru avoi.din r, 

t h i s transa ction as a preference. Sect i on SSO ( b ) pr ohibits a 

trustee fr om avoiding a transaction from a transferee, who t oo k 

the property (l) for value, (2) in good faith and (3) r,.; ithout 

knowledge of the voidability of the transfer. The transferee , 

Julch, gave value and obviou s ly had n o kn owl edge of t he 

voidability of the transaction since the Bankru ptcy petition was 

not filed until two days aft e r the tra nsfer was ma d e . 

The go od faith requireme nt ha s been defined a s: 

solely a question uf wh e ther the gra n tee kn ew 
or should have known that he was no t trading 
normally but that on the contra ry , the purpos e 
of th e trade, so far as the debtor was 
concerned, was the defrauding of the 
creditors. 

4 Collier on Bankrup t cy, ~ 550.03, at 550-8 n.3 (15th ed. 1981). 

It is obvious that since the only cred itor the debtor listed on 

his petition was th e St r oms bur g Ban k who e xecuted on the property 

in que stion, the purpose of the e x e cu t ion a n d sa l e o f th e pr opert y 
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fHu 1•c ::- t ~/ in quest i o n wc1 s not to defr ducl th e dt'bt o r's crc diL o rs. 

A:; a t"l:' s ult of the Se ction SSO(b) requirc lilCnts being 1T1C t , thC:' s ;t le 

of the property was not a pre fe r en ce subject to Section 54 7. 1 

The deb tot· ' s o t h c r a r gumen t s a 1:" e f r i v o l ou s a nd o t h ' r w i. s ~ 

with o t cerit. A party need not be a se c ure d par t y to r eq uest 

relief u nde r ll U.S.C. § 362(d). In· r e Thayer, 38 B.R. 412, 41 8 

( 
:) 1 0 oan r(r, , Vt. 1984) ; In r e Westwood Broa dcas ti ng, Inc ., 35 B . R. 

~7 (Ba nkr. D. Ha waii 198 3). 

The debtor' due process r ights we re not violated. The deb tor 

had n o t i c e and a n o p p o r tun i t y to be h e a r d and i n d e e d -was '"' <.. • y 

the Ban kru ptcy Cour t. The Bankru p t c y Court had adeq ua te 

information to ma ke hi s determina tio n . In ad dit ion to the e x ten t 

th e de btor attempts to att a c k t h e sta te court proc eedings , t h i s 

~nu rt has no power. Any such i ssues should h a ve b een liti gat ed in 

: s~ ate court p ro cee dings and .ppea1ed in the sta te cou r t 

sys t em . A state court judgment i s generally given preclus i ve 

1£ve n if the property were determined to be a part of t h e es t a t e, 
11 U.S.C. § 362(d) allows th e Court to set a side the stay pursuan t 
to ei ther 11 U.S.C. § 362(1) o r (2). Se e In re Loubi er 6 B. R. at 
303, (the court held relief from the stay was ap p r opr iate pursuan t 
t o ll U.S. C. § 362(d)(2 ) because the debtor's r ights t o the 
pr operty ceased due to the c onfir~ation of the sheriff' s sale 
bef or e th e bankruptcy pet it ion was filed. This is not unli ~ t h e 
situation in l~ eb ras ka .) Li kewise, under 11 U. S .C. § 36 2 (d\ ,-) , 
gran ti ng re li ef from t h e s tay wa s appropri a te to Julch si~ce the 
de bto r h ad no inte r est or equity in the proper t y at t h e time o f 
th e sheriff's sale, nor claime d an interest in the prop e r t y in t h e 
pet ition. In addition, the debt o r made no s h owing of th e 
necess ity of th e property to r eo rganiz at i on as is r eq uir e d . In r e 
Spa r kman, 9 B.R. 359 (Ba nkr. E.D. Penn. 198 1 ) . 
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effect 1n federal court and may not be collaL e rally atta~~c 1n 

U.S. 461 (1982): Allen v. McCurry, 449 U.S. 90 (1980). 

In addition, the Bankruptcy Court did not error in denyi ng 

the motion for SLay pending 2ppeal . 

Accordingly, 

IT IS ORDERED that the decisions of the Bankruptcy Court in 

CV 85-0-648 and CV 86-0-661 should be and hereby are affirmed . 

DATED this 6fu day of~ 1986. 
JU-tl€.. 

BY THt: COURT: 

UNITED 

t 
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