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UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NE BRASKA 

:;:;; TH!:: :•iATTE R OF ) 
) 
) 
) 
) 

ROY NUTTELMAN, CASE NO. BKSS-1062 
Chapter 7 

.. 

DEBTOR 

MEMORANDUM OP INION RE MOTION FOR ORDER 
CI TING STROMSBURG BANK IN CONTEMPT 

Trial was held in Lincoln, Nebraska , o n Februa r y 5 , 1 986 , on 
notion by debtor to c ite Stromsb urg Bank f or contempt o f court f or 
v iol a tion of 11 U.S . C. §362(a). The debtor, Roy Nut t elman , 
aooea red prose . The Stromsbur g Bank was·represented by James 
? a?i Y. of Osceola, Nebrask3 . 

Fa ct s 

In Ma y of 1982 t h e Stromsburg Bank o b tained a judgment o n a 
9ro~ i ssory note a ga inst Roy Nutte l man in the Distr i ct Court o f 
Yor ~ County, Nebraska. 

In October-of 1983 t he St r omsburg Ba nk o b tained a judgment 
agai~s t Roy Nuttelman and his wife, Ceci l i a, and o t her s setting 
aside a real esta t e c o nveyance on the g r ounds that it wa s made 
~ i th i nt e nt to def r aud the Bank. 

On February 4, 1985, the Sheriff of York County ac t ing 
pursuant to a Writ of Execution sold real estate owned by the 
debtor. 

The s ale was confirmed on March 18, 198 5 , and no appeal wa s 
ta~en from the c onf i rmation order. 

• 
On May 7, 19 85 , the Sheriff of York Co un t y, Nebra ska, i s sued 

hi s Deed to the pur chaser and the Deed wa s fi led f or r ecord in the 
Yor~ County, Nebraska, Register of Deeds Off ice on May 7 , 1985 . 

~ 

On May 7, 1985, the purchase r c onveyed i ts interest to Mr. 
Dc;. ~is Julch by Warranty Deed filed for record in the Re g iste r of 
~ee~ of Yo rk County, Ne braska, on May 7, 198 5 . Appa r e n tl y in 
~ n ~i ci~a t ion o f the tra nsfer and c onveya nce o f the r eal e s t a t e , 
~e~ ~is J~lc h fil e d hi s appli cation for Wri t of Assis tance to be 
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~ put into possession of the r ea l estat2 on ~ay 6, 1985. That 
application ~as set f or hearing on May 10, 1985, and Roy Nut t e lman 
wa s given notice of the hearing. 

On May 9, 1985, Roy Nuttelman filed a vol un ta ry bankruptcy 
peti t ion in Bankruptcy Court f or the District of Nebrask3. 

On May 10, 1985, the Stromsburg Bank appeared in the Distr ict 
Court of Yor k County in support o f its Denurrer filed in response 
to a l3wsuit ins t ituted by L & M Enterprise Trust, ?lathtiff, in 
C3se No. 134 20 aga inst the Stromsbu rg Bank , Bryce Bartu , ~1cClure 
Land Unli~ited, and Roy Nuttelman, defendants. This c a se is a 
separate case from t ha t in which Stromsburg Ba n k o b tained a 
judgment agai ns t Roy Nut t e l man. 

On May 1 0, 1 9 5 , the District Court of York County, Nebraska , 
proceeded with the hear ing on t he appl i cation for Writ of 
Assistance to put Mr. Denn is Julch in possession of the real 
estate. Stromsburg Bank, b y counsel, appeared at said hearing. 
The debtor, after f il ing h i s bankruptcy petition, gave notice to 
the Bank and to Mr. Julch and to the Judge of the Sta te District 
Court and all e ged tha t the hearing o n the Writ of Assistance 
scheduled for May 10 , 1 98 5 , was s tayed b y the filing of the 
bankruptcy petition. The Court went f orward with the hearing on 
the Writ of Assi s tance and on May 30 the Clerk of the District 
Court issued a Writ of Assistance which was executed by r e mova l of 
the debtor from possession of the l and on July 10, 1985. 

On o r abou t May 30, 1985, the _Stromsb urg Bank f iled an 
applica tion to distribute the proceeds of t he She r iff's sale held 
by the Clerk of the Distr i ct Court of York County , Nebra s ka , 
pursuant to the ·prior conf irmation order of the Court. 

On or about June 4, 1985, the Stromsburg Bank and Dennis 
Julch jo~ntly filed a motion for rel i ef from the automatic stay 
provisions of §362(a) of the Bankruptcy Code in the debtor's 
bankruptcy action. On June 24, 1985, after notice and a hearing, 
the Bankruptcy Court sustained the motion for re lief from the stay 
filed by the Stromsburg Bank and Dennis Julch. 

The debtor appealed t he granting of the o rder au t horiz i ng 
relief from the stay but did not obtain an orde r o f the Court 
s t ay ing the order be ing a ? pealed. 

On July 10, 19a5, the Sheriff of Yo rk County , Ne b ras ka , 
proceeded to r e mo ve the debtor from posse ssi o n of the rea l estate 
pursuant to the Wr it of Aisistance i s sued by the Clerk of the 
District Cou r t of York County, Nebras ka . 

I 
r 
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On July 12, 1 985, the Di str i c t Cou r t of York Co unty, 
:; ._.orask:'l , pu r uant to t he moti on of the S t roms bu r g Bank for a 
d1 s trib1Jtion o f the s ale p r oceed s order ed t he Cle r k of the 
Di s tr i ct Court to d i str ibute t he share of the s a le p roceeds 
~cl0nging to the Stromsbu r g Ba nk . 

The d e btor filed this mot i on a lleg i g that t he a cts of t h e 
-· Stromsburg Bank and othe r s f rom May 1 0 f orward were in v i o lation 

o f the a utoma tic stay of §362 a nd that t he Bank and othe r s should 
be found in con tempt of Court. The deb t ors d i d not p r ope r ly serve 
ar.y of the parties accused e xcept f or the Stromsburg Bank and 
trial went f orward o n the claim against Stromsburg Ba nk alone. 

The deb t or alleges that the State Court p r oce ed ings, 
3pecificall y t he conf irmation heari ng and a n orde r purporte dly 
~~~ nding th~ confi rmation o f sale o r der a nd chang ing the name of 
t~e purchase r of the l and were irregular. As a result of this 
i r regularity, debtor ha s al l e ged that t he con firma tion o f the s a le 
~as void and t h a t t he debto r continued t o have an o wnership 
i nte res t and a possessory interest i n the real property o n the day 
~he bankrup t c y petitio n wa s fil ed on May 9, 1 98 5 . 

I ssues 

1 • Did the debtor h ave any owne r s hip or possessory i n teres t 

( 

i n the r e al es ta te subject to the j udgment and ·sale o n the d a te ~ -
t he b ankruptcy wa s fil ed or on May 1 0 , 1985, the da t e t he State 
Co urt proceeded wi th heari ng o n the r equ e s t f or Wr i t of 
Assis t ance? 

2 . If the.de btor did have some i n teres t in t he rea l esta t e 
o n >lay 10, 1985, we re t h e acti o n s of t h e Bank in vio lation of the 
automatic stay of §36 2? 

De ci s ion 

On the date tha t the debtor filed his b ankrup t cy pet i t i on, 
May 9, 1985, a nd thereaf ter, the debtor had n o i nterest in t he 
r ea l estate wh ich h a d b e en sold p urs u a nt t o judgment and 
e xecution. The only i nteres t he had was i n t he $ 6 ,5 00 h omestead 
exemptio n. He, t herefore , only had a right to proceeds to the 
e xtent of $6,500 . • 

Th e Stromsbur~ Bank did participate i n t h e hearing on May 10, 
1 98 5 , b u t its participation in such heari ng and i n l a t e r court 
pro cee dings were not in v~olation of §36 2 , the automat i c s tay. 

Conclu s ions of La w and Discussion 

The Ba nk obta ined a judgme nt a ga in s t the debtor in 1982. 
Un~ e r ~ e hr as k a law , l a nd withi n the county whe r e the j udgment i s 
r::n ': e r ed is bound for the sat i sf;~,c tion of s uch judg 1e nt. Nebraska 
~evised Sta tutes ~25- 1 50 4 ( Rei s ~ ue 1 9 79 ). I f there are not 

--./ 
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sufficient gooc ~ 3nd chatte ls o f the debt or to sat i sf y sa id 
j ud ghlent , the S~er if f ma y levy upon rea l estate. R.R.S. §25-1518 
(Re i ssue 1979). All e xecu tion sale s must be conf irmed by t he 
District Court =~f ore t h e sale beco~es f inal. R. R.S . §25-15 31 
(1985 Supp. ). ~t any time prior to the confirmation of the sale, 
the debto r has :~e right to r e deem the real estate f r om the 
judgment lien a~d levy by pay ing the amount of the judgment, p l us 
costs and interest. R.R.S. §2 5-1530 (Reissue 1979). This right 
expires upon cc::. firmation of the s ale. Legal title passes to the 
purchaser upon e xecution and delivery of the sheriff's deed. 
R.R.S. §25-1 533 (Re i ssue 1 979). Pu rsuant to R.R.S. § 25-1533 
(Reissue 1979), al l i nterest of t h e d e btor passes ~o the purchaser 
upon confi r mation and delivery o f t h e s her i f f's deed. See Orr v. 
Broad, 52 Neb. 490, 72 N.W. 850 ( 1897 ). 

Upon confi=~ation of an e xecution sale, the purchaser is 
entitled to immed iate posse ssion o f the real estate. Clark and 
Le onard Investment Company v . Lindgren, 76 Neb. 59, 107, N.W. 116 
(1906); Metropo l i t an Life I n s urance Company v . Heany, 122 Neb. 
747, 241 N.W. 525 (Ne b. 193 2) ; Erwin v. Bu rke, 1 33 Neb. 745, 277 
N.W. 48 (1 938). 

The deb tor has a cla i m to the proceeds of the sale of the 
p rop e rty if he h3s the r i ght to a homes t ead e xe mption and that 
claim is limite d to the amoun t o f t he home stead exemption. R.R.S. 
§25-1540 and §4 0-101 ( Re issue 1 97 9 ) . The confirmation orde r 
establishes the ent itlement o f the pa rties t o the p r oceeds of the 
e xe cution s a l e . See Fire Assoc i a tio n o f Ph iladelphia v. Ruby, 49 
Neb. 584, 68 N. i'l. 939 ( 1896 ); Cr aw v. Abrams, 68 Neb . 546, 94 N.H. 
639 (1903). . 

The app l icable port i o n of 1 1 U.S.C. § 362(a) which i s a t i s sue 
in this case r eads as follows: 

" ••• a petition ••. operates as a s t ay, 
applicable to all ent i tie s, of--

(1) the commencement or continuation, 
including the issuance or e mp loyment of 
process, of a judicial, administra tive or 
other action o r proceeding a ga inst the debtor 
t hat was or could have b e en comme nced before 
t h e commencement of the case under this title, 
or to recover a claim aga ins t the debtor tha t 
arose before the commence ment of t he case 
u nde r thi s title; 

( 2 ) the e nfo r c e me n t , against the debtor 
o r a g ::~i n st prope rt y o f th e esta t e , of a 
j ud g me n t obtained before th e comm e ncement of 
the c::tse unde r t h is t itl(' ; 
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(3) a ny ac t t o obtain possessic~ of t he 
prope rty of t he e state or of propcr~ y fr o m t he 
estate or to exercise c ontrol over ~ roperty ot 
the es tate; 

Under ~~ebrask.a la·.v as di scu s sed abo ve , t ::-_-:- con fi rmati on of :11 

<?: :_,:cut ion sc.l<2 vests all title and i nterest i:-_ the real esta t e 
sold in th8 purchaser, leaving t he debtor wi t~ no interest in the 
re2l estate. The debtor is not l e ft with a ~sssessory int e rest 
a r• :l i f the d e btor h o 1 d s over , it i s w i t hou t ~ =-- i' 1 ega 1 r i g h t to do 
so. The debtor did not appeal t he con firmatic~ of t he sale or the 
~~ r?o ~ted a~end~ent of the c o nfirmat ion o rder. Therefor e, on 
:.lay 9, 19 85 , ·.-; hen t he debtor fi led t he b a nkrus=-t cy pe ti ti on , 
nei t~er the debtor nor the e state had any i nte~es t in the r ea l 
p~operty and the purchaser o r the transfe r e e o f t he pu rchaser had 
th e right to request a Nr i t of Ass i stance frc~ the Dis trict Court. 
A ~rit of ~ssistance i s inc iden t al to the con f irmat i on of the sale 
a~d the order for e x ecution of the deed and such Writ of 
Assistance g ives effect to the decre e and the j udgment. Erv in v. 
3ru~ke , 133 Neb. 74 5 , 748 ; 277 -N.W. 48 (1938); Metro politan Life 
Insu ra nce Co~oany v. Heany , 122 Neb. 74 7, 2 4 1 ~ .W. 5 25 (1 93 2). 

Th<2refo r e, since nei t her the debtor nor the estate had a ny 
i~ ce ~est in t he p roperty, the proce e ding conce rning t h e Writ of 
~ss~stance is not i n violation of t h e automati c s tay. 

Further proceedings to request the d is tr ibu t ion of the 
prcceeds of s a le are also not in v iolation o f t h e a utomatic s tay. 
~~~ r equest by the Bank fo r an order author i z ing distr ibution of 
t~a ?roceeds of the sale actually could be construed t o benef i t 
t ~e debtor bec~use the debtor had a r i gh t to $6,500 o f those 
?~cceeds , subj ec t to the lien rights of any oth e r creditor. 

The . d e btor has no ri gh t to use the bankru p t c y laws t o atte~pt 
t o stop State Court proceedings which are directed aga i nst 
?roperty which is not property of the debtor or property of the 
es t a t e . Actions by a c reditor to obtain po ssession o f real 
p r ope rty or the proceeds of the sale of rea l pro~erty , n e ithe r of 
which are proper t y of the debtor or the es t ate, cannot be the 
b 2 sis for a f i nding of a violation of § 3 62{a) or a f inding of 
coDte~pt of court. 

:lo tion of the d e btor is ove rruled. 

Journal e n t ry t o follow. 

9r\T ED : ~'l ay 2 2 , 1 9 8 6 . 

BY TH E COURT : . 
7 _,---- . .. - , ·, , . I -~ 

I • ; r-;;""/,.,. J ( / • • • ... A / ( . 

. t .C ' / ' ~- ..- "' - . (I' ' . 

: ' . ~ : ' \.. . 


