
/ ~ ,... ~ il -.~ .. 
. \ ') ''"' _-... . ': 

' ' 
!..' ' 

," ';" I , : I~ , .. ' 
l , ' .-

' - •· - ,-J ...... - o I -

~ L/ I '/ I . ... 
~ d ( 4 1 t . 

":. J . ' . ' ~ • . t 

UNITED STATES BAN KRUPTCY COU RT 
FOR THE DI STRI CT OF NEBRASKA 

IN THE MATTER OF 

ROY NUTTELHAN, 

DEBTOR 

) 
) 
) 
) 
) 
) 

ROY NUTTELMAN; ) 
CECILIA NUTTELMAN, ) 
Trus tee of L & M Enterprise Trus t , ) 

Pla i ntiff 

vs. 

STROMSBURG BAN K of STROMSBURG, 
DENNIS R. JULCH, J EANNE HUFF, 
JOHN M. BROWER, a nd 
ROBERT tHLLER , 

De fendan t 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MEMO ANDUM OPINION 

CASE NO . BK8 5 - 1062 

A35- 307 

MEMORAN DUM OPINION 
AN D ORDER 

Thes e ma t t ers c ame befo re the Co urt on va~ious motions on 
February 3, 1 98 6. Roy Nutte lman appeared on his own behalf; 
Cecilia Nutte l ma n appeared as Trus tee of L & M Enterprise Tr ust ; 
Jame s Papik a ppeared on b ehalf of Stromsburg Bank; Thomas Penke 
ap e a red on beh a f of defenda nt Julch; Vincent Valent ino, County 
At torney of York County , Nebraska, appeared on behalf of 
defendants Mi ller and Huff ; Sha r o n Lindgren of the Office o the 
N~braska At t o rne y Genera l appeared on behalf of defenda n t, the 
Honorable J ohn Brower, Nebraska Di s trict Cour t Judge. 

Se t for hearing on Februa ry 3 were motions to dism iss fil ed 
by S t roms burg Bank , . t ion to d ismiss by defenda n t Julch and 
mot ion for s umma r y judg ent fi led by t h e plaint iffs . Althoug h no t 
se t fo r hearing on Feb r uary 3 and not ac t ually heard on tha t da t e, 
two othe r mo tions wi l l b e consi d r d and ru led upon i n th i s orde r . 
Those mo t ion s a re t he moti o n f or judgment on t he pl e i ngs fi led 
on behalf of de f end nts Mi ler a nd Huf f , Sh - ri ff and Cler k in Yo r k 
Cou ~t y , r ~ sp ctively , Qnd motion to ~ ismiss f i l e d by def ~ndant 

Ju g 2 !3rmv:....t· . Thcs ino ti ons vlil l be ..:o nsidered and r ul ed u ~ · rl 

·, 
'\ 



becaus e t hey a re basical l y the same a s the mo t i ons whi c h vJe r e 
he a r d on Febr u ary 3 and the ruling entered by t his o rder wil l 
determ ine t hi s c a se with regard to al l of the de fend n t s . 

P lai n t i f f Ro y Nu t t elman is an i nd i v i d ual Chap t er 7 d ebtor . 
Ceci lia Jutte lman i s oy Nuttelman' s wife and is the truste e o f an 
en t ity ' dent if ied a s L & M Enterprise rus t . The plainti ffs fi l e d 
th is ~dvers a ry p r o c eedi n g o n October 17 , 1985 ;· al leging among 
other th i ngs t ha t plaint iff Nuttelman fil ed his b nkruptcy 
petition on May 9 , 198 5 , and on t h t date and for many years prior 
to that date h e had resid ed u pon c er t ain real p r operty located in 
Yor k Co nty, Ne b ra ska . 

Plaintiffs al l e ge t hat sin c e ovember of 1 97 8 t he real estate 
had b e e n owned by L & M Enterpri se Trus t wi t h Cecili a Nutt elman a s 
Trus tee . 

The c o mplaint fur th r s tates t h a t "the def endan t ' s vli t hout 
h av ing o bta ined from t h is Cour t a modifi catiori of the a utoma tic 
s t ay a f f orded by 11 U.S .C. §362, proceed e d t o request for a wr it 
of ass i s tance to oust p a i n t i ff Roy u tte l ma n from said proper ty 
o n May 2 9 , 1985, n d th d f e ndant J dge John M. Brower of t he 
Di · tr i ct Co urt of York County, ebraska, signed and fil e d o n ~ ay 
30 , 1985, an Orde r for Cl erk o f Yo rk Coun t y, Ne b., Dis t rict Cour t 
to issue Hrit of riss i st nee t o Yor k Coun ty Sher iff ." 

The comp l a i n t goe s on to s tate t h a t the prope r t y wa s so ld f or 
$1 1 5,00 0 b y j u gmen t withou t benefi t of a f oreclosure a ction in 
t e State Court by def e ndant Mi ller thro u gh a n order to execu te by 
de f enda t Huff. 

Defendant Jul ch h a d fi le a warran ty deed as grantee o f s id 
propert y o n lay 7, 1 98 5 , two d ys prior t o the petit ion in 
b an r ptcy. 

P l a inti ff s a llege t hat the \vr i t of Assis t ance re f e rred to 
above was is sued eve n though t he Judge and the Clerc and the 
She r if f and t h e Bank and J ulch were aware o f the bankruptcy 
f il in g . Th e plaint i f f s al leg e t h a t because of the is suance of t h e 
Wr it of Assistan ce the automa tic stay o f §36 2 of t h e Bankru p tcy 
Cour t was viol a t e d and as a r esult of t h e v iol t ion the Wri t of 
As si stance , the p reviou s ly f iled Warran t y Deed , and t he Sher iff 's 
Deed sho uld b e se t aside and t hat t h e plain t i ffs ·ho uld b e placed 
in pas ess i o n of h e r ea l estate the y occupied on the date of the 
f i l i g of the p e tition in bank r u p tcy . 

T r 1 c a n s ·,.; c r f i 1 e d by d e fend an t. s 1-l u f f a n d tv1 i 11 e r den i e s t h a t 
Ct:ci li t:ut t~ l ma n u.s T r u s tee h .J.s th e l e g u l cu. pacity to s u e .tnd 
a ' l e(J~S th u t th~:: pluinti ffs ' c o nplair t f c i l~ to ~ ta t e cl cl <:1 i '.t ' lj) ti ll 
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The mo t i on to dismiss f i led by he s t roms b urg Bank a ll eges 
t hat t he ~la int iff's complaint does no t s t ate . a c~ u se o f a ct~on 
and that there i s an improper joinder o f par tl es ln t ha t Cec lll Cl 
Nut te l ma n has no standing to bring an a c t ion in thi s Cour t a nd 
f i n a l l y , t hat thi s Court does not have subj e ct mat t er 
j u r i sdi c t i o n. 

The mot i o n to d ismi ss filed by Denn i s J ul c h a l leg es that the 
c omp la i n t d o e s no t sta t e a cause of action, t he r e is a n improper 
j o i nde r o f p rties in that Ceci l i a Nu t te l man ha s no standi ng t o 
bri ng t e a c tion and the court does not have sub j ec t ma t t er 
j ur_:_sd i ct i o n . 

Th e mo t ion to dismiss fi l ed by J ohn M. Browe r all ege s t ha t 
the compla i nt does not state a cause o f action. 

The mo t ion for judgment on t h e plea dings f i l ed by def e nda nt s 
Hu f f and Mi ll e r req uests that the case b e d i smiss e d for the reason 
s et f or t h in t heir answer. 

In o t he r wo r d s , a l l of the mo t i o ns u rge t he Co ur t to rul e 
t ha t t h e compla in t does not s t a t e a cause o f action u po n wh i c h 
r e lie f c an be gra n t ed, t ha t t he re i s a mi sjoinde r o f parti e s a nd 
t h a t th i s Court does not have subject ma tte r j ur isdict ion . 

The moti on f o r summary judgment f i led by plaint i f f s al l ge s 
tha t the r e a r e n g e n i n e i s s ue s o f ma t e ria l fact and t h a t t h e 
movi ng pa rty i s e nti t l e d to j udgment as a matter o f l aw. 

Th e f o llo wi ng wi ll cons titute f ind ing s o f f a ct , conc l usions 
o f l a w a nd orde r . 

Or d e r 

Th i s c a se is d i s missed a t o al l d e fendants and the mot ion 
f o r summary j ud gment b y the p l ai n ti ff is ove r r u led . 

F i nd i ngs o f Fact and Con clusions o Law 

Ce c il i a Nutte lma n , ind iv i d ually , o r a s Tr uste e o f t h e L & M 
E t rpr i s e Tr us t i s no t a d e b t o r a nd is not a p r o pe r party 
p l a i nti ff i n t he Ba n k r upt y Court. Ro y Nuttelma n i s a d e b t or a nd 
doe s ha ve a r i g ht t o bring an a ct ion in t h i s Co ur t . The complain t 
a lleges t hat c e r tai n a c tions we r e t aken b y a ll o f t he def e nd a n t s, 
but spec i f i c a ll y o utlines actio n s t a ke n by t he Di s tr i c t Co ur t 
J u ge, t h e Sher iff and t h e Clerk conce r n ing t he i s suance of a \lr i t 
o f Ass ' s t a nce. The plai t if f s esire t ha t the Co urt give them 
po s s e ~; i o n o f propert y t hat t h e y o n c·2 owned bccu us e o f t he a ct i on s 

y t ~1c fc nda nt s in b t L1ining a \·~rit of Ass i s t ance . 
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ac tion a pparently wa s a j ud gment , an execut ion u pon t he judgmen t , 
a Sh e ri ff 's s a l e, the conf i rmati o n o f a Sh ri ff's s a le , t h e 
i ss 3 n ce o f a She r i f f 's Deed, the r fu sal by the debtor t o leav~ 
t he prop e rty, the record i g of a eed by t h e eve nt al purchaser 
a nd t he n the fil ing o f the ba n k ru ptcy pe t ition, t e i s s uance o f 
t h e Writ o f As sista nce , and e ve n tua lly t he fi ling of a motion fa 
the relief from t h e automat ic stay i n t he Bank ru ptcy Court anJ t h e 
sus t a i n i n g of t ha t mot ion b y the Ba nkr up tcy J udge . 

At the h e r i n g the Cou r t heard arguments by t he p a rti es 
con c e rning the f a cts and the l aw and the Cou rt has r eviewed the 
briefs, a ff i d a vits and pleadings in t h e fil e . 

The p l ai n ti ffs wa n t t h i s Court t o r et ry one or more c a ses 
tha t h a v e been previou s l y t ri ed i n S t te Cour t a d r e sult e i n t he 
e n try o f a j udgment ag a i n s t Ro y t ut t e l ma n . The pla in t i ff s a l s o 
~a nt this Cour t t o se t asid e a Sheri ff ' s sale, the o r de r 
conf irmi ng t he S eriff's sa l e and t h e r eco rde d d e ed which w-s 
recorded pr i or t o t h e f i 1 i n g o f t he banl:ru p t c y pet i ti on . This 
Court has n o s ubj e ct ma tte r j ur i s d ict i o n to do so. S tate Cour t 
proce ed ings tha t took plac e r ior t o t he f i l ing of the ban kruptc y 
petit ion are not usual l the subjec t of review by t he Bankr u p tcy 
Cou~t . I n t h is case t he c onf i rmation of the sa l e accord i g to t h 
i nf rm tion obta ined at t he heari n g , took place in Ma r ch o f 1 985 , 
less than 90 day s prior to the fil ing of t h e ban rup t cy pe tition . 
The Cha pter 7 trus tee, had h e been notif ied b y t he d e btor through 
a r vi ew of t e debto r's s c hed les, that the debto r c l a ime d a ny 
i n te rest in t he rea l property, mi g ht have made a de t er i a tion 
und e r 1 1 U. S. C. § 547 t hat a preference had t aken place by tr e sa le 
and su bseq u e nt confirma i on . Th e Trust e might -lso have 
determi ned t haf t he sa l e wa a fraud u lent co v ey c e unde r 11 
U . • C . § 5 4 8 • II ov; ever , t h e d b tor d i d no t l i s t a ny i nte r e s t in t h e 
p rope r t y on h is bank r uptcy s c hedules and the trustee, the r efo r e , 
had no r e a son to be l ieve the r was any ~roperty in t e rest or t ha t 
a ny pref e r e nce or fr a udulent conveyance h ad o c c u rred . 

Even if th is Cou r t ha sub j ec t mat t er j u r isdict i on whi c h 
wo d e nabl e it to r e vi e w a nd p e rhaps s t a s i d e a judgment o f the 
State Cour t, th e compla i nt still mu st b e d i s mi ssed . The 
p la i n t iffs r e q u es t reli e f that they ar not e n tit led to by virtue 
of the al legations in t h e c o mp lai t . P r haps t h e ac tio s taken by 
t he Di s tri ct Co urt Judge , t he Cl e rk and the Sherif f as we ll as the 
o th e r d ef e dan ts af te r the f ili ng of t e pe tition i b a nk r u ptcy 
· . .;ere in iol a t i on o f the auto ma ti c s t y o f § 36 2 o f the Ban l:ru p t cy 
Cod . Even a s s u ming the y we re i n v iolation ( and this Cou rt i s no t 
r;1.:~king <1 d e t C? rrnilla tion of that at t hi s time ) the r 1;1c dy could h e 
sornl.! t ype o f injunc t io n or s o me type of f i r a c i a l pc nctlty u ut: t l1c 
r:- e rii · / ·.-;ou l d not b a nd this Cou r bel i e ve s c c 1l no t b e t put 
~ h pla i n t i f f s in L or; s c c; ~;ion o f c l e t- t · i·Jl1 i c l1 t II c y h il d l o:; t b '.! 
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r herefore, since this Court doe s not h a v e _j urisdi ction t o 
review t he S t te Court p roceedings under the p l eadings as the y now 
exi s t and s ince t his Court does not have t he a uthori ty t o p u t 
deb t ors into possession of property they r es ided upo n pr ior to May 
9, 1985, simpl y bec a use c ertain defendants ma y ha ve violated the 
a u tomat i c stay of § 362 of the Bankruptcy Code , the c omplai nt d oe s 
no t s t a te a cause of ac tion upon wh i ch relief can be gran ted by 
thi s Cou r t. Th e c ompl a i nt is dismissed . 

DATED: Februa ry 1 2 , 1986. 

BY THE COURT: 

Copies to~ 

Roy Nutte l an, Route 2, Box 118, Stromsburg, NE 68555 
Cecilia ut t elman , Rou te 2, Box 118, Stromsburg, NE 68 55 5 
Jame s E. Pap i k, At t orney, Box 427 , Osceola , NE 68651 
Thomas H. Penke, Attorney, 7171 Mercy Road, #22 0, Omah a , NE 681 0 6 
Sha r on M. Lindgren, Ass't. At torney General , 2115 S t ate Capitol , 

Lincol n, NE 68 50 9 
Vincen t Va l entino, Attorney, County At t o r ney, York County 

Courthouse, York, NE 6846 7 


