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UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRAS KA 

IN THE MATTER OF 

ROSEN NOVAK AUTO CO., CASE NO . BK82 -1788 

DEBTOR 
I ; 

ORDER RE MOTI ON FOR RELIEF ROM STAY OF CON NI ST. ANGELO 

Preliminary hea r i ng o n moti o n for r e lie f from stay was hea rd 
on Janua r y 6, 19B6 . Donald Ro bert s of Lus tgarten & Rober t s, P .C., 
Oma ha , Nebraska, a ppe a r ed on behalf of the moving party. Ri cha r d 
t•lyers of Schmid , Ford, Moone y & Frederi c k , P. C. , of Omaha, 
Nebrask a , appea r ed on behal f o f·· t h e d ebto r . 

De b to r is a a r tnership. An order for re lief pursuant to 
Ch pte r 1 1 o f the Bankruptcy Code was entered on o r about 
Octobe r 1 2, 1 982. 

Th e movi ng p a rty i s an ass i g nee o f an u nsecu r ed c l a im for 
lega l services re ndered to the debtor both p r e a nd post pet it ion. 

The l a w fiLm fi led t wo proofs of c l aim to wh ich no o b ject i on 
·,;as filed. 

The mov i ng party ha s r un into a prob l em which .re s u l ts from 
the fact tha t Nebraska statu t es apparent ly d id n o t contemplat~ a 
partnership bankru ptcy and t he problem tha t then immediate ly 
d e ve l ops if a cre d itor of the partnershi p a ttempts to obtain a 
judg:nen t against individual partne r s . 

Section 25 -316 of t h e Nebraska Revi sed Statutes sta t es: 

11 If the pla i n tif f , in a ny j udgment so r end r e d 
agai st a ny company or partnership , s hall s ee
to c harge t he ind i v i dua l prop rt y of the 
pe rson s c omposi ng s uch camp ny or firm , it 
s ha ll be l a wful for h im to f i le a bi l in 
equ i ty aga inst the "'ev e ral member ~ tl tc r eof, 
set ti ng for t h hi s jud g me n t i n th e in s uf
fic ' c ncy of the pa rtncrs h i ~ )ropr: r ty to 
~>:J. t isfy tlle SCl lll C~ , <111<..1 f·o il Ct V(? ( l (! 'CU'r_; fc,r Ill' 
debt , Clilc! i.lrl d \vctrJ o[ <'ZI ' C' tit.i oll d'.l< ti n~;t .1 1 1 
SI ! C ll [.)l'L": ; () :t :-; , 0 1." dll)' r) f I ht ' lll d!·: IIICI }' i .l [ ) j) (.' ; ll" t"" rl 

l1 ,. _., , I · ~ ·C'> I :tt C ill lJ \?C~; ( l[ •: t t r" il CuiJ!f ldil j' , <t : · ~·.n , ·i ; l l i •> ll 
(' l' I i. !'I' I • " 



--....... 

Th is s t a t ute was in t erpr ted by the Ne braska Supreme Cou r t i n ~ 
Sec urity S ta te Ba nk v. McCoy & Gugelman, 21 9 Neb. 132 , 3 6 1 N.W.2d 
514 (198 5 ) . In th t case t he Nebraska Supreme Court dotermined 
that before a c r ed itor cou l d obtain j udgmen t against ind ividua l 
par ners for a partnersh i p de b t, the creditor must f irs t obtai n a 
judgment aga i ns t t he pa r tnership ·and determine and be pre p red to 
prove tha t t he assets of the partner sh i p ar insufficient to 
sat i sf y the judg ment. 

I n the Rosen Novak Au t o Co. case the d ebtor is a par tnersh ip 
s b ject to the jurisdiction o f the Bankr uptcy Court pursuant to 
its f i ling under Chapter 11 of the Ban- r uptcy Code. It has 
p roposed a plan which does not fully prov i d e ~or the cla i m o f the 
movi ng party. · • · 

Th moving part y has filed one or more action s in State Court 
agains t t he i nd i v i dual par t ners . The defense of Nebras ka Re v ise d 
S ta t ute §25-31 6 and the Se curi t y State Bank case have b een rai sed 
i n the St a t e Court. Therefore, moving party desires permi ssion t o 
go i nto State Court and a t tempt to obtain a judgment against the 
d e btor wh ich is a cond ition p recedent to obt a i ning a judgment 
agai st t he indiv idua partners . 

Ti mi n g is appa r e n tly crucial in t his matter. The statute o f 
l imitat i ons on ob liga t ions of the i ndividua l partners runs a s to 
par t of the cla im o n July 1 , 19 8 6. Therefore, i f t he mov i ng par ty 
ca nno t bring an action a ga ins t the debtor in State Cour t , it wi ll 
not e able to c ontinue its a ctions against the partners and the 
s tatut e o f l i mi t a tion s will bar i t fr om pursuing such act ions 
af ter J u l y 1 , 19 86. 

The debtor o b j ects t o t h e granting f relie f to thi s 
c r editor. The deb tor claims t hat t h e moving party i s simp l y an 
u nsecu r ed c redi t o r and should be required to s t and in line with 
t he other u n s e c u r e d cred ito s and t ake what c omes through t h e 
bankruptc y p roc e e di ng. Further, t he debtor c laims hat i f a 
j udgme nt we r e e ntered i n Sta t e Cour t agai st t he c r editor, it 
wo u l d p o tential ly be a lien or e ncumbrance upo n rea l property 
owned by t he partnersh i p wh 'ch could impair the debtor's 
reo rgani za tio n p o ssibi l i ty . 

Sect ion 36 2 of the Bank r u ptcy Code provides that relief ca n 
b _ g r nted t o a par ty in inte r est f or c ause . S i nce t he cred itor 
\l i l l n o t re ce ive full payme n t throug h the p r oposed plan o f t he 
deb t or, it s hould h ave t he right to proceed ag a inst o t hers who ma y 
be liubl e on the debt . I f it we re no t f or the S t ate statute 
proh ib i t ing a cred itor f r o m obtai ning a j udgmen t a gainst an 
ir tdiv L' · a l pa r tne r Hi thout f i r s t obtai n ing a judgment against t he 
f', \rtne r s h i p, t his cred itor would be a.llovn~d t o utt _rnpt to o b t in a 
:J tllg 1ne n t a ga i1 s t t he par tn (;;_s a nd pe rhC~ps s -~ -i~f y i ts '.vho l e c:lai rn, 
'.;i Lh n ut l ool~inq t o tl te p . .:~r tncr c·h i ~' assl't ~_; - IE tl 1c cla.i tn \v e r c 
: ; , l_j ~ ierJ trOI!I (I S ::;et :-; of Llt l~ illdi v idua pa r t i ! ~r .- , it is poss il) l l: 
t l1.t ' t e l' S .J. tC \·:O lli d lJC l.J<~ Il C( it cd. 



The Sta te l aw prohibiting t he cred i t or from l ook i ng to 
indi vidua l par tn r to sat i fy a c laim a gai n s t t he par t nership, 
c ombin e d with t he f act that th i s c se has been pending si nce 1982 , 
the p r oposed p la n does not contemplate fu l l paymen t o f the claim 
and t h a t t he credi or's right s aga i ns t the ind iv i dua l p a rtners may 
exp ire as o f J uly 1, 1986, are c ause fo r mod i fyi ng the au toma tic 
stay. 

The au t omat ic stay shall be mod ified as foll ows: 

1. The cred itor may be permitt d t o b r i ng an a ction in State 
Court against the p rtnership . 

2. I f judgment is obta ined aga inst the ar tnersh ip , t he 
creditor is p rohibited from execut ing a g inst the asse ts of the 
partnership . 

3. The only f unds or assets which c an be used t o s at isfy a n y 
such j udgme n t ag inst . the pa r tnershi p a r e tho s e f unds or asse t s 

e signated in the d ebtor's p lan of reorganization for pa rt i al or 
f ul l s a tisfact i on of c redi t or ' s cla im . 

4. I f no such p lan i s pend ing o r approv e d as of the date 
c r e di tor ob t ai n s a Sta te Court judgment , c reditor is barred fr om 
at t empting to s atisfy the judgmen t f rom the a s set s of t h e d e btor' s 
estate. 

DATED : February 26 , 1986 . 

BY THE COU T: 

Copies to : 

Richard D. r.1yer s , Attorney , 18 00 First a t ion a l Center , Oma h a , 
NE 68 1 02 

Dona ld Ro berts , At torney , 528 Cont inenta l Building, Omaha , NE 
68 1 02 


