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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

RONALD F. PATTERSON, 
CAROL J. PATTERSON, 

DEBTORS 

) 
) 
) 
) 
} 
) 

CASE NO. BK84-251 

MEMORANDUM OPINION 

This matter comes before the Court on application for allowance 
of compensation and disbursements as attorneys for debtors-in­
possession filed by the firm of Swarr, May, Smith & Anderse11, P.C., 
and objections to s uch applicat i on raised by the debtors-in­
possession . The matter was heard before·Timothy J. Mahoney on 
July 2, 1985. Appearing for the applicant were Thomas Lauritsen, 
Thomas Sta~naker and James Gleason, attorneys with the firm of 
Swarr, May, Smith & Andersen, P.C., of Omaha, Nebraska. Appearing 
on behalf of the debtors-in-possession was Michael Patrick of the 
firm of Gibson and Patrick, Linco l n, Nebraska. 

FACTS 

The Pattersons filed a petition for re l ief under Chapter ll of 
the Bankruptcy Code on February 9, 1984; schedules were filed pn 
February 24, 1984. 

Mr. and Mrs. Patterson were engaged in the farming, conunerc ial 
and purebred cattle raising and land development business in Sarpy 
County, Nebraska. For some t i me prior to fi l ing for re l ief t l1ey had 
been represented by the law firm of Swarr, May, Smith & Andersen, 
P.C. The firm had handled many transactions and some litigation 
for the Patter~30ns and on the date of the petition the Patt e rsons 
were indebted to the firm in the amount of $8,015.26 as sho~m as 
Item 20 on Schedule /\-3, ''creditors having unsecured c l <1illlS \d thout 
priority" . 'l'he total uns8cured claims listed on til•' f:CIH' dulcs CJmount., 
to $lll,7 6G .66 . 'l'll c ::;c!H:cJ u les fur·t.hc 1· sho \'J tiJCJt t.l, ~ · :tmount· o f ' 
s ecured debts on the date o f filint:; was $1,033 , ~) 9 i) . 11 . 

Sclv.:dule B, "tile sLatemcnt of all propc1·ty of l!1e dvl· '~'.! t'" 
s hO\•Js on etd: ry no. 6 t int the debtors have a O!lt..'-h<llf inl •' l' •-·::;t 1n tlte 
80 acres located in Sar·py County, IJebrask:.l, wltich t ll ·:: y v: : 1•J·.' at 
$'15,000. 'l'lle Bank o C Pa pillion apparently held a lll l'r t c:1J_~ · · ,,n .:tll 
or part or t-he 80 itCl'e::; . 

On tile sLatemcnt f'or financial affairs of deb\.;(11"' cnr~:.1 E; r.: d in 
business ut entry no. 20 "payments or transfers tQ atton1ey s •• the 
de btor s li. :::; t that they ha ve consulted durinc; the year irnmNllately 
[~ l' C t>:: ujn !:. the f'illnt.:; o r L11 c f' t~ U.ti o n Jarnr:s T. Gh· :~:: o n and Thonws 
U. :::; t;:lln:d : · ~ r of' tl w lin! fil'lll o f' S~t·J:lr'I', May, ~;rn\lh f, 1\tldt' l"~: , • Jl, P.C. 
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On February 9, 1984, in addition to signing the voluntary petition, 
Thomas Stalnaker and the debtors filed the list of creditors holding 
the 20 largest unsecured claims, which did not include the claim of 
the l~w firm, filed an application to employ attorneys and Mr. 
Stalnaker filed an affidavit by proposed attorney as required by 
the Bankruptcy Rule 2014. 

The affidavit filed by Mr. Stalnaker stated at Paragraph 3 
"Neither I nor any member or my law firm have any connection 
with Ronald F. Patterson and Carol J, Patterson, the above-named 
debtors, their creditors or any other party in interest herein, or 
their respective attorneys except that I represent said debtors in 
this proceeding and members of my law firm have represented them 
in various matters for the past ten years and except that my law 
firm general l y represents Gurthal Noell, a creditor·herein, in 
the amount of $2,475. Neither I nor any member of my law firm 
have represented said creditor in any manner in connection with 
the debtors. . . 

11 Neither I nor any member of my law firm represent any interests 
adverse to Ronald F. Patterson and Carol J. Patterson as the 
debtors-in-p6ssession herein, or their estate in the matters upon 
which I am engaged." 

No mention is made in the affidavit or in the application that 
the proposed law firm was owed more than $8,000 for pre-petition, 
non-bankruptcy related work. 

No mention is made in the affidavit that James Gleason, a 
member of the law firm, owns an undivided one-half interest in 
the 80 acres listed above. 

On March 6, 1984, Bankruptcy Judge David Crawford entered an 
order approving the appointment of Mr . Stalnaker as attorney for 
tile debtors-in-possession. The order specifically states that no 
determination is made that the attorneys represent no adverse 
interest. 

Members of Mr. Stalnaker's law firm represented the 'debtors-in­
possession from approximately February 1, 1984, through January 25 , 
1985, at til~ time an order was entered permittinc; t.he firrn to 
'.tJ i t h d 1' ;.1 w i t s r e p r e s e n t at 1 o 11 • 

Follo\dtlf~ the withdrawal of the law f'lrm 1 t f1lcd a proof of 
claim 011 February 5 , 19a5, in the amount of $8,015.26 for lega l 
sel'Vices rendered to debtors and expenses incurred on behalf of 
debtors prior to the filln!j of the petition for relief in this 
l!l:lltcr. 011 f.J: tr c!J 20, 1985, the law f11'111 f1l0d tllls ~pplica.thm 
1'vl' f'ees 3.ttc..1 dl suursemt:.?llts Cor l egal se1·vices r·endered as counsel 
lu debtors-in-possession. 

. . 
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The debtors, alth.ough not filing a written objection to the 
fee application, argued at the hearing that the fees should not 
be allowed for the fo l lowing reasons: 

t. the work was not competently performed and was of no 
benefit to the estate or the debtors-in-p0ssession; 

2. that the co-ownership interest by a member of the law firm 
in a parcel of debtors' land was an interest adverse to that of 
the estate or the debtors-in-possession; 

3. that the fact that the l aw firm was a pre-petition creditor 
made the law firm not "disinterested" and therefore not qualified 
to be employed as a professional for the debtors-in-possession; 

4. that a $450 payment shown as a disburs·ement by the law 
firm was actually a personal expense of Mr. Gleason for a survey 
prepared concerning the 80 acres owned by Mr. Gleason and the 
debtors-in-possession and should not have been charged to the 
debtors or, if it was a pre-petition obligation of the debtors, 
it should not have been paid because such payment permitted a 
pre-petition: unsecured creditor to be paid before the other 
unsecured creditors; 

5 . the fee agreement between the law firm and the debtors­
in-possession was for an hourly rate of $100 per hour with a 
maximum fee of $10,000. Since the fee requested is in excess of 
$10,000, the debtors believe it is in violation of the fee agree ­
ment. 

The Pattersons had retained the services of Mr. Gleason for 
several years as thei~ personal and business attorney. They were 
also apparently personal friends of Mr. Gleason ar1d testified ihat 
they trusted his judgment and his l egal abilitJes. Tiley had 
employed him and members of the law firm of which lie was a member 
to handle various types of litigation for them and to handle real 
estate transactions. 

ldhen it !Jecarne apparent to the Pattersons that they had a 
serious financia l problem which involved the amount of debt they 
Cvied to one !Jallk, they sought the advice of fvlr. G} c'~lson. I!•.: 
r ::: [H' e s e n t ,: d t o tl1 e m t ll at he ~~~ .:.t s no t an e x p c r· t i n t 11 ._~ b: ! 1 ' L r · u ! ·. t. :.; y 
or· reo r c; 2 n i z a t i on fie 1 d and t h a t he f e 1 t t il.~tt~ f· \ r . s t a l 1 t :1 k e r o r 
ld.s f1l'lll \I/OulJ be able to help them. 

'l'lle I 'atLersons met with r~1r. Stalnaker and di:3cU~>t~cd t !J•.:· ir 
t'i11::mci3.l situat:i.on and discussed the propcJseJ fe~ arrnngern'::, ·; . 
f·!1·. St.Jlllaker and r·lr. Gleason testified til8t t he f':'t' .rl'r:u~c;r::u c nt 
\v L!. s l h :J. t t.; he debtors would pay , sub j e c t to t h C': appro v a 1 of t ll e 
13ankrup t cy Court, an hourly rate of $10 0 per rwtn' plus all out-of ­
pocket expen::::es. no maximum Nils agreed upon. . . 
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Mr. and Mrs. Patterson, on the other hand, testified that 
$100 per hour was understood but that t hey believed a maximum 
of $10,000 was also agreed upon. 

' The part i es did not enter into a written fee arrangement and 
no correspondence concerning the fee arrangement was offered into 
evidence. 

Mr. Stal naker testified concerning the type and extent of the 
work performed for the Pattersons and testified as to his experience 
and the experience of the various member s of his firm who performed 
legal services on behalf of the Pattersons. Mr. Stalnaker is an 
experienced practitioner in the Bankruptcy Court of the District of 
Nebraska and is familiar with the statutes, rules and local procedure 
concerned with business reorganizations within the bankruptcy context. 
Prior to filing the petition for relief.and continuing for &everal 
months thereafter, Mr. Stalnaker entered into oral and written 
negotiations with the attorney for the Patterson's lending bank. 
The position of the bank was that the Pattersons had no aut hority 
to use "cash collateral" without the consent of the bank. The bank 
insisted that the debtors-in-possession provide the bank with regul ar 
operating s t atements and account for the collateral, including l ive ­
stock. 

Mr. Stalnaker wrote to the Pattersons and informed them that 
they had the right to operate their business but th~t . they cou l d 
not use cash col l ateral without consent of the bank and warned the 
Pattersons that use of such cash collateral without permission of 
the bank or the Bankruptcy Court could result in severe penalties. 

The Pattersons continued to operate their livestock business 
during the pendency of the Chapter 11 case. They fed grain to the 
animals and sold some livestock. They used some of the proceeds 
from the sale of livestock for operating expenses of the business 
and personal expenses. 

Eventually there was a hear i ng on a motion . for relief from tt1e 
automatic stay under §362 of the Bankruptcy Code. At that hearing 
fvlr. Gleason repre s8nted the debtors-in-possess ion. Judge Craw f ord 
f'ound that the debtors-in- possession had used cash collateral in 
violation o f th(~ G:l.nkl'uptcy Code and sustained tl1e motion for rt;li.:f 
r r · o rn t h e s t a y f' o r · ~~ a u s e . 

From that mom~nt on the l'elationship oetween the debtc,rs-in­
[;Osscssion ant.! tJ1c l .:1w flrrn (h·terior'ated a11d the lavJ firm \·: 'l5 

evcr:t:ually perrnit. tcd to wit!H..lr·av..r from representation by 1.1~1 or-•.i<::r 
f U . c:: d in J an u a r· y o 1' l 9 8 5 . 

l•lr'. Robert; Cr:lig, an at\..o rney practicing exclusively in the 
I.Janl(ruptcy field, ;.111d not associated with the Sv1nrr, ~·1ay ~ Smith 
& And~rsen, P.C., law fir·m, testified on behalf of ·tt1e a.r•Plicat i on . 
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He stated that he had reviewed toe application and had heard the 
testimony of the witnesses concerning the fee arrangement, the nature 
and extent of the services provided and the time spent on such 
servi~s. It was his opinion that the services as specified on the 
fee application were necessary and reasonable and that the cost of 
comparable services other than in a case under Title 11 would be 
similar. 

The debtors presented evidence that the services were of no 
value to the estate or to the debtors-in-possession because they 
eventually lost on the motion for relief from the stay. They 
c l aim to be unfamiliar with the terms used in the bankruptcy system, 
including the term "cash collateral". The debtors-in-possession 
acknowledge that they had received correspondence from the law firm 
informing that they could not use cash collateral, but insisted 
that they did not'understand what cash collateral meant. What they 
did understand was that they had hundreds of head of livestock that 
had to be fed on a daily basis. How such feeding was to be accomplished 
without using grain was something they could not understand. They 
believed that there were problems within the law firm between the 
lawyers and they testified they had a very difficult time· getting 
information from the l aw firm concerning what they were supposed to 
do as debtors-in-possession and what they were not supposed to do. 

In summary, the ev!denc.e is most persuasive that the l aw firm 
is a pre-petition creditor for an amount in excess of $8,000; Mr. 
Gl eason owns an undivided one-half interest in 80 acres of land, 
the other undivided one - ha l f interest is owned by the debtors-in­
possession; the fee agreement was $100 per hour plus out-of-pocket 
expenses with no specified maximum; the law firm did instruct the 
debtors not to use cash col lateral without permission of the bank 
or permission of the Court; considering the size of t he operation 
and the amount of debt, the law firm did provide reasonable services 
for a reasonable fee even though the debtors lost on the issues 
raised on the motion for relief from the automatic stay; the $450 
expenditure for survey costs was for a pre-petition unsecured debt 
of the debtors and the law firm had no authority to pay it. 

DISCUSSION 

The issues to be decided are: 

1. Do e 1 t!Jd' Llt ·.~ co- owners 111 p !nt e re s t of [VIr. G l r:•:1 s''l' 1d. \. h 
tl11; debtors-in-possession or tile law firm's pre-petiti on c:Jnbt 
c r app roximately $U ,000 m:tke the lawyers non-d1s1ntcres t<:?J 
1-"'-:::rsoJlS under tlw Bankruptcy Code or Rules? 

d::ll1y ::Ill 
I r t h c l a vJ y c~ r :.> a 1' c not d t s in t ere s t c d , 
requested fees and expenses? 

must 

.. 



( ( 

-6-

The relevant Code sections are §§327, 328, 329, 330 and 1107. 
The relevant rule is Bankruptcy Rule 2014. Section 327, entitled 
"Employment of Professional Persons" states, at sub-paragraph (a): 

' Except as otherwise provided in this section, 
the trustee, with the court's approval, may 
employ one or more attorneys ... , that do 
not . hold or represent an interest adverse 
to the estate, and that are disinterested 
persons, 

Sub-paragraph (c} of §327 was amended during the pendency of 
this matter, but since almost all of the legal services were 
performed prior to the effective date of the amendment, the pre­
amendment language is effective 1n this case .. The Court reviewed 
the amendment to sub-paragraph (c} and believes that such amendment 
does not affect the result in this case. 

Section 327(c) states: 

I~ a case under Chapter 11 of this Title, 
a - person is not disqualified for employment 
under this section solely because of such person's 
employment by or representation of a creditor, 
but may not, while employed by the trustee, 
represent, in connection with the case, a 
creditor . 

Section 328(c) states in part: 

Except as provided in §327(c), . , the Court 
may deny allowance of compensation for services 
and reimbursement of expenses of a professional 
person employed under §327. . . if, at any time 
during such professional person's employment under 
§327 ... ,such professional person is not a 
disinterested person, or represents or holds an 
interest adverse to the interest of the estate 
with respect to the matter on \.vhich such 
professional person is employed. 

Section 330(:1) p1·ovides: 

J\i'ter noti ce . .and a hearine:, and ~;u l~~i \..··~L to 
§§32G' 328 and 329 of this rritle, the C0\ll't lii.1Y 
a\·lat·d. . . lo a professional person c/llp ) C'yc:.•d 
under §327. 

(J ) r f.' <l son a b l c c om pens a t i on for · .1 c t u a 1 , 
llCC e s ::.:a l'Y se J'V ices rende Pcd by s uc I\ rro f f~ s s 1 on a 1 
( .. )(!l'son or attol'ney, ... based on the • lime, 
bhe nalure , t h e extent and the vo)UL' of sucl1 
s l~ 1 • v 1 c e s and t he c o ::; t o f c o rn p a 1 ·a b l c :.:·. , ~ l' v :i c e s 
o t ll c r t 1\ :::t !\ J. n ~1 c a s e u n d L.' r t h .i.. s '1' .1 t. 1 \ · ; .111 d 
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(2) reimbursement for actual, necessary 
expenses. 

B~nkruptcy Rule 2014(a) provides in part: 

That an order approving the employment of 
attorneys ... shall be made only on application 
of the trustee ... stating ..• to the best of 
the applicant's knowledge, all of the person's 
connection with the debtor, creditors or any 
other party in interest, their respective attorneys 
and accountants. 

"Disinterested person" is defined at §101(13) as a person 

(A) is not a creditor ... 

(E) does not have an interest materially adverse 
to;the interest of the estate or of any class of 
creditors ... , by reason of any direct or indirect 
relation to, connection with, or interest in, the 
debtor .. ·. 

"Creditor" as defined in §101(9) means 

(A) entity that has a claim against the debtor 
that arose at the time of or before the order 
for relief concerning the debtor .... 

Section 1107 provides that a debtor-in-possession has all the 
powers, functions and duties of a trustee. Therefore, the debtor-in­
possession has the power to employ an attorney who is disinterested 
and does not have an interest adverse to the estate or to the debtors­
in-possession. In the Matter of The Cropper Co., 11 B.C.D. 637, 
6 3 9 ( Bank r . M • D . Ga. , l 9 8 3 ) . 

The deb tor-in-possess ion l1as the power 3 nd the duty, 1 f h e 
finds it necessary to employ an attorney, to emp l oy an 3ltorney 
ll1.:1 t cJ c ::.: s no t r e p r e s e n t an i 11 t c r e s t a d v e r 3 c t o t 11 e e ~:; t a t; e an cJ t o 
employ ~1 11 a ttorney tlwt is a dl~inter·estt:~d pel'S011. By definition 
Ut1Jer §101(13) a person who is a creditor js not n disint0rested 
person. 'l'he1·e is nothing in the Banl..:ruptcy Code ancl t.her<:~ is 
only Oll(; repcrted case that carve out an exct>ption for an attorney 
vrho is a creditor. In !'e Heatron, Inc ., 5 l3.R . 703 (Bankr . \-J.D . 
1''10., 1980). Tile ~tpplil..!unt a r e;ues in its brief· that since most 
debtors f'ile Chl.lpter 11 proceedings because of financial difficulties 
tt1J.t lt::-ad to thcil' inability to pay creditors, lt is frequently 
Llll~ cu:..;e tltl.lt d·:~btor' s legal counsel can be found <llf\OQ('; those 
un~J.::tid Cl'edit.or·0. 'l'hcrerore, th e applicant states that it would 
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be ludicrous and contrary to law to deny compensation to.a law firm 
because it had a pre-petition claim against the debtors . The 
applicant cites §ll07(b) for the proposition that a person is not 
disqu~lified for employment under §327 solely because of such 
person's employment by or representation of the debtor before the 
commencement of a case. 

The applicant misunderstands the problem. The issue is not 
whether the applicant law firm is disqualified for employment so l ely 
because of its previous employment or representation by the debtor. 
The issue is whether or not the applicant is disqualified for 
employment because it is not a disinterested person as that term 
is defined in the Code or because it holds an 'interest which is 
adverse to that of the estate. In re B.E. T. Genetics, 11 B.C.D. Bq5 
(Bankr. E. D. Calif., 1983). 

Although it may be true that the general practice in this 
district and elsewhere in the United States · is for a debtor which 
has a pre-filing debt owed to a law firm to employ that law firm 
to represent the debtor-in-possession, there is no evidence of 
that practice before this Court. Even if such evidence had been 
presented, this Court has the duty to read the plain words of the 
statute, review the legislative history if there is some question 
as to the meaning of the statute, read what the commentators have 
to say, if anything, about the language of the statute, and finally, 
consider what other courts who have had the opportunity to review 
the statute have decided concerning the meaning of the words. 

This Court has done all of the above. Section 101(13) states 
that a disinterested person is not a creditor. Section 101(9) 
defines creditor as one that has a claim against the debtor that 
arose at the time of or before the order for relief concerning 
the debtor. The legislative history is not - helpful, except that 
it does not indicate attorneys were excluded from the me aning of 
the term "creditor". 

The commentators are ver•y clear on the question . 2 Collier 
on Bankruptcy, §327.03, 15th Ed., 1980, in the discussion of 
§327(c), states, at footnote 36: 

11 I f an at t orne y i s a c r· e d i t or o f t h lc' d c b t or , 
the attorney is not e ligible foe t.; mploymc:·nL 
by tile trustee by virtue of §§101(13) cmrJ 
327(a). 11 

l Norton, Bankruptcy Law and Practice (1981) at §13. 2b , 
rurt 13, page 41, states: 

" B u t that i s not t o say t hat § ll 0 7 ( b ) · b 1 c s ::; •2 s 
the l'epresentation in all events of a dr:btor­
in-pos session by 1 t s p r"e- bankruptcy n t t or:nry . 
There rnay, and lnde ed frequently are, otller· 
disf}ualif'yinr~ i'iJctors . For example, the :ttt:o r·n·:·y 
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engaged by a debtor-in-possession must be 
'disinterested'. Section 1107(b) does not 
excuse the attorney from compliance with the 

, requirement that the attorney be a disinterested 
person . The only exception provided by §ll07(b) 
is disqualification arising from pre-bankruptcy 
employment. Thus, if the attorney is owed a lot 
of money by the debtor-in-possession, then the 
attorney's creditor status renders the attorney 
not a 'disinterested person' wh ich, under· the 
definition of Code §1101(13}, includes a creditor . " 

Other courts have had the opportunity to ~onsider whe ther or 
not an attorney is disqualified from representing a debtor-in­
possession because of the attorney's position as a creditor. The 
only case in which a lawyer for the debtor-in-possession who·was 
also a maj or creditor of the debtor pre-petition was permitted by 
the court to continue the representation is·rn re Heatron , 5 B. R. 703 
(Bankr. W.D. Mo. 1980). In that case the .court found that the 
potential conflict between the law firm and other creditors because 
of its status as a creditor was overridden by the importance of the 
knowledge that the law firm had of the debtor's . business. After 
some analysis of the law and the definition of "disinterested person" 
the Court found that the unsecured creditor status of the law firm 
was not harmful or adverse to other creditors or to the debtor. 

However, in two more recently decided cases, In the Matter of 
The Cropper Company, Inc. , 11 B . C.D. 637 (Bankr . M. D. Georgia, l9B3) 
and B.E.T . Genetics, ll B . C.D. 845 (E . D. Calif. 1983), law firms 
were disqual ified from representing the debtor-in-possession 
because associates or members o f the firms were directors or 
sharehol ders of organizations -that were creditors of the debtor. 

This Court finds the analysis in the Cropper case ar'ld the 
B . E.T . Genetics case to be more persuasive than the analysis in 
the Heatron case. The statute is clear. It prohibits a cre ditor 
from being the a ttorney for the debtor-in-possession. Code §327(c) ; 
§101(13); §101(9). . 

This Co u1't is satisfied that a lawyer p re-petition c r e di t or' is 
l lC>t a dL:::in tt} ! 'e~-;t.ed r e 1·~. o n und e r the Code n ncl, t !l e r e f o r r' , 1 :3 
LiisqualifL.: d t.o t ' f'l'r· ese n t t \Je deb tor-in-po s scs :3ion . 

Th0rc i s :uJ u ther rc ~ts o n tl1a t tlle lail/ f' i l ' lll is n o t t u t)~' ClHl:>id r! rcd 
" d isint e r ::=~~:.. c·:J 11 • r·lr . Gl e ason , one of the me mbe r s of the 1a v: firrn, 
i s a c o - o \'Ji lt.:' 1 • o l' r c a 1 e s t a t e owne d by t he d e b t o r s . Cod e § 3 C. l ( a ) 
l' ~ ,~uil'es th:H tile n tt o rtte y for· the d e b t or - in-po:>~3 r:ss1 o n tJ e a 
di: ; irt t·..: l' c :~ L <.: d ~~~~ l ' :)\) t\. Sec tion 101(13) de fi ne s "d 1 sin t•= 1· c :>tr~d 
[.' t:l ' :..i O ll" tto t o tdy :1s n o t belng a C!' l?dit or, but ;:r t s o a 0 ne t be ing 
~: : t l n s 1 o e t • • ~; t: c L .i. o n l 0 1 ( 13 ) ( A ) . For Ill c r § l 0 l (? rj ) , n o w "§ 1 0 l ( 2 8 ) 
!\ ( ii. i ) de f l r1 t: ~; " .L 11 s 1 d e r " as :.1 general ·part n e r of t II e , d C:' b t or· . 
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The evidence before the Court is that Mr. Gleason has some type 
of co-ownership interest in 80 acres of land with the debtors-in­
possession. The evidence is not clear as to whether the ownership 
interes~ is operated as a partnership but it was Mr. Gleason's 
duty to define the relationship. However, there is no question that 
there is a co-ownership of the land. This is close enough to a 
partnership that for purposes of this case, it is deemed to be a 
partnership . 

This Court finds that Mr. Gleason is not a disinterested person 
as that term is defined under the Code. He is an insider. He has 
an ownership interest in 80 acres of land with ~he debtorsLin­
possession. He appeared on their behalf at at least one hearing, 
that is, the hearing on the motion for relief from the automatic 
stay. His law firm was responsible for advising the debtors-in­
possession concerning the appropriate plan of rebrganization which 
would include the continuing ownership of or the disposa l of t he 
tract of land in which Mr. Gl eason held an ownership interest. It 
is possible that the law firm would be .required to advise the debtor­
in-possession to keep or hold the land, to borrow against the land, 
to pay or not.pay taxes and various maintenance expenses during t he 
pendency of the case. Some, or all , of the decisions made by the 
debtors-in-possession concerning the land may be more favorable 
to the debtors-in-possession and the estate than they are to the 
co-owner. On the other hand, some of the decisions made by the l aw 
firm on behalf of the debtors-in-possession may be more favorable to 
the co-owner than to the debtors-in-possession or the estate. 
A good example of that problem is the payment of $450 for a 
survey. The $450 payment is included iri one of the disb u rsements 
that the law firm has requested the Court authorize reimbursement 
out of the estate. 

This survey expense was a $900 item. It was incurred pre­
petition and concerned the 80 acres co-owned by the debtors - in­
possess ion and Mr. Gl eason. 'I.' he evidence is that Mr. G 1 eason paid 
his one-half share of the survey and then the law firm, post - petition, 
paid the one half that was owed by the debtors. Testimony of the 
attorneys showed that they felt that since the law firm had 
requested the survey it had a duty to make certain thut tl1e 
survey invoice was paid and that the survey company did not have 
to ~.; a it until the plan was in effect nnd unsecured creditor's were 
paid accordingly. It i s ollvious thut this payment wa s made 
bl~cause the la~1yers had ordered Ule survey and did not wunt to be 
embarrassed by havin g a bill outstanding that the survey f:i rm could 
ccnc l ud e was owed by f·1r. Gleason, one of the co-owners of' the 
l 3 tld and 011e of the persons who benefited by the completion of 
Ll12 survey. 

'I' his Court finds that the co-ownership interest of f1lr. Gleason 
is a conflict o f' interest. There is no evidence before tile Court, 
other than tt1e payment of the survey expense, that tilLs conflict 
\vas harmful to the debtors-in-possession or to the e:;tatr:: 1 n any 
manrter. HO\\' ever, that finding is not helpful to the attorneys in 
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this case. In Woods v. City Bank Co., 312 U.S. 262 at 269, 
61 S.Ct. 493, 496-~97, 85 L.Ed. 820 (1941), Justice Douglas stated: 

"A fiduciary who represents security. holders 
in a reorganization may not perfect his claim 
to compensation by insisting that, although 
he had conflicting interests, he served his 
several masters equally well or that his primary 
loyalty was not weakened by the pull of the 
secondary one. Only strict adherence to these 
equitable principles can keep the standard of 
conduct for fiduciaries 'at a level higher 
than that trodden by the crowd'"· 

The law firm cannot represent itself and the debtors-in­
possession because, by doing so, the law. firm is not a "disinterested 
person" and there cannot help but be a potential conflict of 
interest. 

The third reason that this Court believes the law firm is 
disqualified from representing the debtors-in-possession is the 
failure of the law firm to advise the Court of the creditor status 
and the co-ownership interest either in the application filed by the 
debtor or in the affidavit filed by the law firm pursuant to Rule 2014. 
Conflicts of interest must be disclosed to and ruled upon by the 
Court. In Re B.E.T. Genetics, 11 B.C.D. 845, 847 (Bankr. E.D~ 
Calif . 1983). 

The debtor is the party objecting to the fees requested . This 
puts the debtor or debtor-in-possession in the position of one who 
has asked the Court to appoint the law firm, has benefited from 
the appointment of tl1e law firm and the services provided by the 
law firm, has benefited by the cash advances made by the lm-1 firm, 
except for the payment to the surveying company, and, at all times 
knew that the law firm was a creditor of the debtor and that a 
member of the law firm was a co-owner of property with the debtor. 
Perhaps it seems unfair to permit the debtor with knowledge of the 
conflicts to use the services of the law firm and then bring it to 
the attention of the Court th<.lt the law firm should be disqualified 
and compensation ::;llould be d~nied. However, there is nothing in 
the Banl..:ruptcy Code that pcr·rnit::; U1e debtor to consent to t ill' 
cc'nflict. BattLntpt...:y Code §32'7(a) does no t !1•-' rmit a per~.JOJ! 1>1ho 
i s not d 1 s i r 1 t e r e :::; t e d t o r e p r t.' :; l'l l t t h c d e b t or -l n- p o s s e s s i n n -:: v e n i f 
the deb t or c on sent ~ L o s u c ll 1 · c p l' e 0 e n tat i on . I t 1 s t he d u t :; o r the 
l <HJ firrn, not th(:! duty of tlh.' debtor, to kno1v the bankrurLcy lai·J 
<.l!l(J to be C0[~1liZill1t Of' :.111 0Cl.':J SiOil h'hi C!l pl'CS•~!ItS CH1 3.C'vU2.l C' l' 

potential COttflict of tntel'e ~:L . Purtller, it is tile ol.JliGa~:-·r, .- f' 

tll•:: Cout't., l.• ut·suant to §330(;!), after notice ::nd l1 cari nc, ~c 
maize a detel'JllinaUort con,:e rrt .Lng tile fee application, wl1ich 
deter111l 11at1 on jnclulk~; a f'lndine; that the lavJ fil'rn is :1 disillterestf-;d 

0 I · ., ., o ( ) per·son. ue<.: ,., J O II )•-'' c . 
0 • 
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If the Court had before it a case in which the law firm had 
previously represented the debtor a nd notning more, there would 
be no violation of the Code. However, this Court has before it 
what i~ considers three specific violations of t he Code and the 
Bankruptcy Rules. The fact that the debtor may benefit from 
the representation by the law firm and by the cash advances made 
by the law firm but not have to compensate 'the l aw firm for such 
representation, is a harsh result for the law firm. Nonethele~s, 
when considering the duties of the attorney for the debtor-in­
possession, the prohibitions contained in the Code concerning 
conflicts of interest, the actual knowledge by the lawyers of 
the creditor status, the co-ownership interest and the disclosure 
requirements, all of the compensation must be denied even if such 
a result benefits the debtor who was also aware of the creditor 
status and the co-ownership status. 

The compensation requested by the attorneys for debtors-in­
possession in the amount of $17,637.50 is denied pursuant to 
Bankruptcy Code §328(c). The law firm also· requested reimbursement 
for expenses in the amount of $1,283.81. Evidence was presented 
that an addit~onal $72 was advanced for an appeal to the District 
Court. The amount paid for the su~vey $450, is denied. The 
balance, including the $72 for the appeal to the District Court, 
is approved. Therefore, the law firm shall receive $905.81 as 
reimbursement for expenses advanced . 

Accordingly, 

IT IS ORDERED that the r equest for compensation is denied 
completely. 

IT IS FURTHER ORDERED that the applicant's request for payment 
of disbursements is approved in the amount of $905 . 81. 

DATED: September 30, 1985. 

BY THE COUR'r: 

Cor;les mailed to each of' the following : 

I 

Sv.:al'r, f·1i1y, Smlt ll & Ande rsen, P.C . , 3535 Harney Street, Omaha, UE 6fH31 
'' 

Uibson and Patt·icl\ . ' Sulte 313, Golds Galleria, 1033 0 St r eet, 
Lincol n , NE 68508 ' . 


