
Pub lished a t 
80 BR 100 1 

UN ITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRAS KA 

IN THE MATTER OF 

ROMAN & REGINA LECH, CASE NO. BK8 6-3632 

DEBTORS Chapter 12 

MEMORANDUM OPI NION 

Ev i dentiary hearing wa s held in Omaha, Nebra ska, on December 
1 6 , 198 7, on an ame nded motion fi led by t he debtors moving t he 
Court f o r a n Order determining that the SCS/CCC has violated t he 
conf i r me d Chapter 12 p l an and/or discriminated aga i nst t he debtors 
i n v iola t i on o f 11 U. S .C . Section 525(a). Donald Swanson o f 
Schm i d, Mooney & Frederick, Omaha, Nebraska, appeared on behalf o f 
t he debtors. Ste ven Russel l, Ass i stant United States Attorney, 
appeared on be ha l f o f t he governmental entities. 

Facts 

Debtors are famil y f armers as defined in 1 1 u.s.c . Sec tion 
101( 17). Debt ors filed a voluntary petit i on under Chapter 12 o f 
the Bankru p tcy Code on December 23 , 198 6. They ' led severa l 
p lans pursuant to the r equirement s of Chapter 12 and this Court 
conf irmed the second amended Chapter 12 plan on or about July 1 3 , 
1987 • 

. Debtors fi led t he i r first plan o n March 20, 1987 . That plan 
a t Paragrap h 2 . 3 identi fi ed the treatment that the debtors would 
provide for payment of a debt owed to the Commodity Credit 
Corporation ( CCC) which was secured by a steel building used as a 
grain bin. The CCC with regard to that particular debt obligation 
was ident ified as a Class 6 claimant. Paragraph 2.3 o f the 
o r iginal plan stated : 

Cla ss 6 claims secu red by a steel 
buildi ng will be paid i n full by a setoff of 
sums owing from the Class 6 claimant t o 
De btors. Class 6 claims secured by grain will 
b e s atisfied by surrendering grain, redeeming 
grain, or as otherwise p rovided by CCC 
regulations. 

In addition to owing the CCC for he grain bin, the debtors 
owed the CCC approximately $6 1 ,000 n the peti tion date result i ng 
from a commodity loan. That loan was secured by an i nterest i n 
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corn stored on the d ebtors' premises. Each year prior to 1987 the 
debtors had e nte red i nto an agreement wi t h t he CCC fo such 
stora ge a r r ngements and rec ived a payment f r om the CCC for 
storing t he grain . 

On the da t e t he pet i t ion was filed, December 23, 1986 , there 
ex i sted a cont ract between the debto rs and t he CCC regarding s uch 
sto r age, and s t orage payme ts had been paid in advance f rom the 
CCC to the debtors early i n 1986. 

By its terms, the contract concerning payments to the deb t or 
for t he storage o the grain expired on December 3 1 , 1986 . See 
Governme t Exhibit #19. 

I n January of 1 986, the debtors rece i ved approximately $4 , 700 
from the CCC as an advance storage payment pursuan t to t he terms 
of t h e agree ment. Prior to fi ling t he bankruptcy petition, t he 
debtors did no t execute a new agreemen t f o r t he calendar yea r 
1 987. The CCC d i d not notify the debtors prior t o bankr uptcy, nor 
until approxi ma tely two weeks ago, t hat t he debt o r s were no t 
eligible to receiv storage payments d uring 1 987. Debto rs 
assu ed, both prio r t o f ' ling bankruptcy and there af t er, that they 
were e l i gible and actually "in" the 1 987 p rogram and wou l d be 
receiving approximately $4,700 in s t orage payments in 1987 and i n 
1 t e years. 

However, the CCC now claims that t he debtors are not eligible 
to rece i ve the 1987 storage payment s, that t h ey were not in the 
1987 program and that they actually were not el igi b l e to receive 
the 1 986 payme n t s and should not have been permitt ed to enter into 
the program for 1986 nor permitted to receive any storage payments 
in 1986. Testimon y from Roger Cook, the County Exec u t i v e Director 
of the Va lley County ASC Co mm i tt e, indicates that the debtors 
should not have been permitted to participate in the stora ge 
program in 1 986 because debtors had previously disposed of g rain 
wh i ch was collatera l for a 1984 loan without the appropriate 
permission. Mr. Cook alleges that the debtors knew or should have 
known o f the i r in ligibility becaus e of a letter dated October 28 , 
1 985, from the County Executive Director to Mr. Lech wh i ch was 
s ubmitted i n o evidence as Government Exh i bit #16 and because of 
the mi nutes o f the Val ley County ASC Commi ttee o n Wednesday, June 
26, 1985, submitted i nto evidenc e as Government Exhibit #1 and 
beca use of a letter directed t o Mr. Roman Lech on June 27, 1985, 
Government Exhibit #2. Thi s Court has read each one of t he 
e xhibits suggested by Mr. Cook as authority for debtor ' 
noneligibility and finds that none of the exhi bits say anything 
ab ut debtors' eligibility for the special producer storage l oan 
p ogra m referr ed to in the agreement identifi ed a s Government 
Exhibit #1 9 . 
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Mr. Cook also te s tif"ed tha t i n add i t ion to the documents 
pre viously r e f e rred t o, t he de b tors were ineligibl because of 
r e gulat ions tha t he i s r equired t f ollow. Those regulati ons 
a ppa r ently are in som t ype of of fi c e manual which was o t 
a dmitte d into ev i d ence and t he te rms of which were not described. 
Fina lly, Mr. Cook tes ti f i ed t hat the debto r s were not e ligible f o r 
the 1986 o r 1987 or f t u r e s torage payments pursuant to a specia l 
producer sto rage l oan program beca u se of a n a udi t conducted by the 
Of fice o f I nspector Gener al of t he Departmen t o f Agricultu r e. The 
audi t was not provided to the debtors or t o debtors' counse l , nor 
was it submitt ed int o evidence at this hea r ing. Mr. Cook f urther 
tes t i f i e d t h a t he was not permitted to d i scuss t he audit resu l ts 
with debtors or with debtors' counsel and , therefore, did not 
not i f y them of heir i neligibi l ity. When he d iscovered the 
i el igibi l ity , a ter the d ebtors had execu t ed the 1986 agr ement, 
Exhibi t #19, a nd af t er the debtors ha received t he 1986 payment, 
Mr. Cook ap arently made an admin i str ative de c i s ion not t o requir 
deb t ors t o r epay the storage payments a nd d i d not mention to any 
pers on, incl ud ing the debtors, that the debtors wer e recei v i ng 
payment s tha t t hey were not a l lowed to receive . 

Since t h e debtors assumed t hat t hey were i the 1987 progra m 
a nd would be rece i v ing fund s fo r s t orage in 1987, a nd since t hey 
tho ught t hat t he CCC had a perfe cted s ecurity i nterest in the 
g rain b i n, the fi rst plan that was f iled by t he debtor o Ma rch 
20, 1987 , conta i ned the language o f Paragraph 2.3. Approximately 
$3 , 200 was owed on t he grain bin and t he debtors proposed at 
Paragraph 2.3 t o per mit a s etof f of the storage payments t o the 
e xtent o f the debt owe d o n t he bin. Their plan proposed t hat they 
wou ld·receive t he r emaining balance of the storage payment and 
would continue with their CCC loans, s bject only to the 
regu l ations con c e rn ing r edempt i on or surr ender of the grain at t he 
t ime the notes matured. 

Although t h e debtors believed that the CCC had a perfected 
securi ty interest in the grain bin , t he officials of the ASCS/CCC 
knew better. They had known for s everal month s prior to t he 
filing of t he fi rs t p lan t ha t the perfect "on of the CCC security 
interest had l aps ed by fa i lure t o file a continuation statement. 
CCC agreements are admini s tered by employees of the ASCS, a u.s. 
Government agency. Offic ia l s of the ASCS did not notify the 
debtors of t he l apse. However, o ff ici als o f the ASCS did rev i e w 
the first plan and did dire ct t heir legal counsel to object to t he 
plan. Government Exhibit #12 i s a memorandum from the Nebra ska 
State Office of the ASCS to general counse l da t ed Apri l 16, 1 987. 
By t hat memorandum, t he off i c i al s notified the "r counsel t hat 
debtors were not pa r ticipating i n a ny government progra m t ha t 
would enti tle debtor s t o payments from the governmen t . Therefore, 
the memorandum a l leges tha t t here a re no funds as of tha t date 
whi c h cou l d be set off a gainst the bin payment . The memorandum 
goes on t o suggest tha t i ns tead of set o ff, the debtor s hould pay 
the bin payment i n ful l over five ye ars . 
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enera l c ounsel did not fi l e a n object i on t o the March 20, 
1 987, plan and no person from the ASCS sugges t ed t o the debto rs o r 
debtors' couns e l tha t set off was ina ppropriat e or that debtors 
would not be r eceivi ng a ny f unds in 198 7 or tha t the Gover nment 's 
perfec t ion of the security i nterest in the bin had lapsed so the 
CCC was not a secured claimant with regard to the amount owed for 
the bin. 

For reasons other than problems with the CCC , the plan was 
amended on May 20, 1987. But this amendment contained the same 
l anguage a t Paragraph 2.3 concern ing the setoff and payments 
concerni ng t he bin as well as the continuation of the loan program 
that the debtors had been involved in. This amendment had been 
f i led afte r counsel for the debtor had specifically requested of 
at l e a st two officials of the ASCS t o ve rify that the setoff c ould 
be done. Mr . Cook was o ne of t he off i cials a nd Doy Unzicker , t he 
Nebraska State ASCS Prog ram Specia l is t based i n Li nco l n, Nebr aska, 
w s the other o fficial . Mr. Stowell, counsel for the d e btors a t 
the time the plans were propos ed, testified that he made specific 
inquiry of bo th Mr. Cook and Mr . Unzicke r and eventual l y i nquired 
o f Mr. Ha ll, a not he r state official, concerning the setoff 
procedure. Accordin g to Mr . Stowell, none of the ASCS e mployee s 
i nformed h im hat the debtors were not eligible f or payment or 
that t he debtors we re not involved in the 1987 program. I nstead , 
according t o Mr. Stowell, Mr. Unzicker told him t hat there would 
need to be a n inspection of the grain by the local committe e 
before the setoff procedure could be approved. The inspection was 
completed a nd Mr. Stowe ll t e stified that he was informed t hat 
everything with t he grain was satisfactory . Mr. Stowell d i d not 
at any time rece i ve an affirmative stat ment from any of the ASCS 
offic ials that the setoff procedure was appropriate. 

Mr. Stowell t hen filed the a mended plan on May 20, 1987 , 
conta i ning the se t off language co ta i ned in Paragraph 2.3. No 
objection was f iled b y the Commodity credi Corporation. Mr. 
Stowell t estified that he was aske d by at least one of the ASCS 
employees t o put particular l anguage in the plan to reflect the 
fac t that the debtors would continue to deal with the ASCS 
agreements pursuant to the regulations. To comply with this 
request , Paragraph 2.3 was amended in the final plan that wa s 
eve ntua l l y approved. That plan, admitted into ev1dence as 
Plaintiff's Exhibit #3, changes the language o f Paragraph 2.3. 

Pr i or to t he final plan being filed, Mr . Stowel l contacted 
the s tate officials by let t e r r eques t ing a verification tha t the 
setoff p ropose d i n Paragraph 2. 3 or an excha nge of checks wh i ch 
would accomplish t he same r e su l t, was a sat i s factory procedure. 
Those l etters were sent by Mr . Stowell o n J uly 6, 1987, to Mr. 
Norman Hall and Mr . Day Unzicke r, both a t the sta t e office of the 
ASCS. Copies o f those l e t ters were admi tted as Plainti f f ' s 
Exhibit #4. No respons e was ever r eceived . 
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On or - bout July 9~ 1987, there was a c onfirmation hearing o n 
the second pla n . At tha t hearing, debtors• counsel was made aware 
by counsel fo another credi t or that the perfection of the CCC 
s ecurity interest in the grain bin had lapsed and that the CCC was 
no t a secured clai mant wi t h regard to the amount owed on t he b in. 
Wi t h t hat knowledge and a s a r esul t of other agreements being 
r e ache d with other credi t ors , debtors filed their final or second 
amended Chapter 12 plan and, pursuant to Court order, provided 
no t ice t o a l l credi tors, including the ASCS that obj ections t o the 
plan needed to be filed within a certain time period or it would 
be confirmed. No objections were filed and the p l an was 
conf i r med . 

The appropr i ate ASCS officials had notice of t he terms of the 
p l a n which inc luded the amended Paragraph 2.3 p roviding that the 
C~C c la i m concerning the bin was an unsecured claim and providi ng 
that t he debtors assumed all executory contr acts regarding g ra in 
in the possession of the debtors. All of the appropriate ASCS 
officials received notice that the assumptions upon which the plan 
were based included t he receipt by the debtors of storage payments 
of approximately $4,700 per year. 

The ASCS employees , Mr. Cook, Mr. Unzicker and Mr. Hall, each 
tes t ified that they wer e never asked whether or not t he debtors 
had a right to receive the government payments. Therefore, they 
did not tel l Mr. Stowell that the debtors were not only ineligible 
for t he 1987 payments but they shouldn't have received 1986 
payments and that if the p l an were confirmed, they would simply 
call the underlying note and demand delivery of the collateral . 
They eac testified that if they had realized Mr. Stowell was 
assuming that the debtors were "in" the program and that payments 
were due the debtors, they would have or at l east s hould have 
informed Mr. Stowe 1 of his error. They each thought that Mr. 
Stowell simply was inquiring whether or not the debtors could get 
into the 1987 program and couched their responses appropriately to 
that inquiry. 

This Court, although not making any finding as to the intent 
o f the individ ual ASCS employees, simply finds their testimony 
incredible. The evidence leads this Court to conclude as a fact 
that t he ASCS employees knew the bin claim was unsecured; knew 
t hat the debtors were not eligible for 1987 payments or any other 
payments; knew that the plan included such payments; knew that the 
debtors intended to continue t h e status quo with regard to their 
loans wi th the CCC; knew that t he debtors and thei r coun sel 
believed that either by the ba nkruptcy filing on December 23, 
1 98 7, or by some o t her procedure, that the debtors were 11 in" the 
programs for 1 987 and future years or would be permitted to 
execute the appropr i ate government documents to enable them to 
continue to part i cipate purs uant to the terms of the plan. 
Knowing all of t his , t he ASCS employees still failed to tell 
ei t her the deb tors, counsel f or the debtors or this Court that the 
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governmen t would r e ly on some 1985 notification t o the debtors t o 
deny them any fu rther participation or payment under any 
government prog rams . 

The second amended plan was confirmed by this Court without 
obj ection in July of 1987. On September 23, 1987, the Nebraska 
S t ate ASCS Office by Mr . Hall d i rected the Valley County ASCS 
Committee to issue a Delivery Notice to the d ebtor instructing h im 
t o deliver the commodity, that i s, the corn in possession of the 
debtor subject to the security i nteres t of the CCC, to the CCC. 
This directive is contained in Gove rnment Exhibit #14. In 
addi t ion to calling the loan, which is what Government Exhibit #14 
a ctually does, the State Office directed that the County Commit tee 
should prepare a claim form concerning the amount rema i ning due o n 
the bin loan a nd send the paperwork to the State so t hat the State 
Office personnel could make a determi nation of uncollectibility. 

The state directive to t he county office came just a few d ays 
after counsel for the debtor had requested information from the 
state office concerning the date when the debtors cou ld expect t o 
receive payment of the 1987 storage a ounts. In response t o t he 
telephone r eques t for such information on or about Septembe r 18, 
198 7, the employees of the state office requested a copy of the 
orcter confirming the plan. Counsel for the debtors sent a copy of 
the order confirming the plan on September 18 , 1987, and the 
response , rather than information concerning payments, was the 
directive to the County Committee to call the note. 

Even at that time, the State Office did not inform counsel 
for t he debtors that the debtors were ineligible f or any payment 
or that the debtors would not be receiving any payment for the 
1987 storage. 

Debtors had retained the corn in t heir storage facilities 
from the fi rs t day of 1987 until final delive ry was made pursuant 
to the September 23 d i rective on or about October 30, 1987. The 
ASCS had never objected to the plan. The ASCS had not moved for 
r el ief from the automatic sta y for permission to enforce i ts 
alleged rights in the collateral. The ASCS permitted debtors to 
retain the collateral in storage for ten months in 1987 even 
though the ASCS employees k n ew that the debtors were not eligibl e 
for and would not receive any payment for such storage. In 
addition, the order di r e cting t h e loan to be called and the 
c ollateral to be de l ivered came at a time when other producers had 
a l ready arrange d for storage faci lities for the 1987 crop. As a 
result, debtors were precluded from receiving payments from the 
government for 10 months of storage and were precluded from 
contracting with others for the use of the bins for storage of 
1987 crops . 
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Shortl y a f ter receiving notice that the l oan had been called 
and delivery wa s d emanded, debtors filed the motion requesting 
thi s Court to en j o in the ASCS/CCC from d iscrimi natin g against the 
debtors pursuant t o Section 525 of the Bankrupt cy Code. Such 
mot ion alleges that t he debtors are participant s i n farm programs, 
that t hey are not i n viola tion of the farm programs or default 
u nd r the terms of t h e ir agreements with the Government, that the 
Chapter 12 plan was confirmed in which the contract had been 
a ssumed, that the unsecured debt owed to the ASCS / CCC had been 
discharged pursuant to the p l an and that as a result of such 
d i scharge, the ASCS/CCC had retaliated by refusing to a l low the 
deb t ors to continue pa r ticipation in the program. At the time the 
mot i on wa s fil ed, no employee of t he ASCS had yet informed couns el 
that the AS CS was taking the position that the debtors were not 
entitled t o be, nor were they, program pa r ticipants in any 
p r ograms as of December 31, 1986. 

On the date of trial, after t he ASCS employees had finally 
d i s c losed to debtor s• counsel that it was the position of the ASCS 
t ha t debto r s had no contract which could be assumed nor did they 
have a ny rights to storage payments because they were not enti t led 
to participate, t he motion was amended to include an allegation 
tha t the ASCS/CCC was v i olating t he terms of a confirmed plan. 

Discussion and Conclusions of Law 

The Bankr u ptcy Code prohibits governmenta l unit s from 
discrimina t ing against i ndividuals solely on the basis that t hey 
hav e f iled a bankrupt cy case or discharged certai n debt owed to 
t he Government.1 The ef f ect of an orde r of confirmation in a 
Cha p t er 12 case is to bind the ·credit or to the terms of the plan 
whether the c redi tor h a s objected or not.2 The CCC through its 

1 11 u.s.c. § 525( a ): "A governmental unit may not deny, revoke , 
suspend, or r efuse to r enew a li cense, permit, charter, franchise 
or other simi lar grant to, condition such grant to, discrimina te 
with respect to s uch grant against, deny employment to, ter minate 
the e mployment of, or discriminat e with respect to employment 
against, a pers on that is or has been ' a debt or under thi s Title or 
a bankrupt or a debtor under t he Bankruptcy Act , or another person 
with whom such bankrupt or debt or has been associated, solely 
beca u s e s uch bank r upt or debto r i s or has been a debtor under this 
Title or a bankruptcy or a debtor under the Bankruptcy Ac t ••• or 
has not . paid a debt that i s dischargeable in the case under this 
Ti tle." ( Emphasis added ). 

211 u.s.c. § 1227(a) .: " Except a s provi d e d in Section 1228(a) of 
this Title , the provi sions of a confirmed plan b i nd the debtor , 
each credi t or , each equi t y ecurity holder, and e a ch gene ral 
partner i n t h e debtor, whether or not the c la i m of such cred i t o r, 
s uch equi t y security holder, or such genera l partner in the d ebtor 
i s provi ded f o r by the plan, and wh ther or no t s uch credi tor, 



-8-

agent s or represe tatives, has known f rom a date prior to the 
f i ling of the fi rst plan of reorganization in this case that the 
c la i m concerning t he bin was an unsecured claim. The CCC by 
f 3 i l ing to obj ec t to the f irst two plans, acquiesced in the 
debtors' proposa l to trea t the CCC as a secured claimant with 
regard to the bin debt . Such agents or representatives of the CCC 
did not bother to inform c ounsel for the debtor, at a ny time, that 
the cla · m was actually unsecured and that if t he first or second 
plan were conf i rmed, the CCC would receive more and wou l d be 
treated differently than i t should have been treated if counse l 
f or the debtor had realized that the perfection of the CCC's 
security interest had lapsed. 

Eventua l l y, with no help from the CCC, t he debtors rea l ize d 
that the claim of the CCC with regard to the bin was unsecured a nd 
amended the p l an to treat such claim as unsecured and 
dischargeable. The p lan w s confirmed without objection by t he 
CCC. Wi t in f i ve days of receiving a copy of the order of 
confirma i on treating the bin claim as unsecured, the CCC 
inst i tuted action t o call all notes and require delivery o f 
collateral, thereby e ffectively cutting off debtors' apparently 
valid right t o obta i n storage on an ongoing basis and to continue 
to participate in the CCC programs. 

This Court concludes that the actions of the CCC are 
discriminatory under Section 525 of the Bankruptcy Code. On the 
date of the bankruptcy the debtors did have an agreement or a 
11grant 11 with the CCC, \>rhich included t he outstanding loan, the 
rights to extend the loan on a year-to-year basis as had been done 
in the. past, and the special producer storage agreement and the 
right to extend it as had been done in the past. The notices that 
the Government alleges were sufficient to inform the debtor of his 
inel'gibility for such programs simply do not inform anyone, 
including this Court, that the agreements in place would not be 
extended beyond December 31 , 1986. 

The notices do not specifically state what the ASCS employees 
claim they mean and the ASCS itself, through i ts agents, did not 
even realize the 1985 County Committee minutes and notices meant 
that the debtors were not eligible to continue to participate. 
This is evidenced by the fact that the very County Committee which 
i ssued all of the notices permitted the debtors to enroll i n the 
program for 1986. If the County Executive Director and the County 
Committee do not understand what their own notices say , the 
debtors should not b e expected to understand it either. 

such equity s ecuri t y holder, or such general partner in the debtor 
has objected to, has accepted , or has rejected the p lan." 



-9~ 

There is no credible evidence before the Court on be alf of 
t he ASCS/CCC tha t the September 23, 1987, loan call was a result 
of anyth i ng except a retaliation by the CCC f or action by the 
deb t ors in tre ting the bin loan as unsecured rather than sec u red . 

The ASCS/CCC i s i n v iolation of Section 525(a) of the 
Ban kr up t cy Code. 

Concern i ng the effect of the plan on the rights of the 
debtors and the obligations of the CCC, it appears that t his is a 
case of f irst impression, particularly under Chapter 12 of the 
Ba nkruptcy Code. The plan says the debtors will continue with the 
government programs in place at the time the bankruptcy wa s filed. 
The plan s a ys t hat the debtors will rece i ve , pursuant to those 
programs, certain storage payments in 198 7 and in the future . The 
CCC does not object to the t erms of the plan even though they had 
three opportunities to do so. The CCC does not even inform e ither 
the Court or debtors that there is any problem with eligibility 
for continuing in such programs or receiving storage payments in 
198 7 or in the future until this act i on is brought before t he 
Bankruptcy Cou t. The conf irmed plan at Paragraph 2 . 3 provi des, 
among other t hings, "The executory contra cts with the Class 6 
claimant regarding grain now in the possess ion of Debtors are 
hereby assumed." Those executory contracts include the rights to 
extend the special producer storage loan program and include the 
terms of the agreement concerning the farm storage notes and 
security agreements . 

Neither the debtors nor their counsel nor this Court was 
informed prior to confirmation that the CCC regulations or 
officials would not permit debtors to participate in the programs 
by extension of the agreements as had occurred in 1986 and prior 
years . Such failure to not i fy the Court by objection to the plan 
i s acquiescence in the plan and this Court believes the CCC is now 
estopped from claiming debtors' ineligibility or from claiming 
t hat because debtors didn't sign the appropriate documents and t he 
Secretary of Agriculture or his designated officials did not 
execute the appropriate documents, that the debtors' notes and 
agreements matured on December 31 , 1986 . 

Section 1227 of the Bankruptcy Code binds the CCC as a 
creditor. The contracts were executory at the time the case was 
filed and they were assumed by the confirmed plan. 

Debtors' original motion and the amended motion request this 
Court to enj oin the ASCS/CCC from future discrimina tion with 
r ega rd to the fa r m programs and to enjoin the ASCS/CCC f r om 
viola t ing the terms of the cc lf'rmed plan . This Court is not 
comfortable with the theory that it can or should enjoin the 
ASCS/CCC from taking actions which may violate 11 U. S.C. Sectio 
525 or v iolate 11 u.s.c. Section 1 227. The discomfort arises from 
t h e f act that the aw prohibits such activity wi thout a specific 

--~. 



' 0-

c ur t order. On the other hand, bee use the ASCS/CCC ordered t:he 
corn del l v...,r-ed and the debtor"' no l onge r l1ave carr avil i l a b l e for 
storage wh~ch would ea : storage payments, t he debtors have been 
directly harmed by the actions of the ASCS / CCC and the plan as 
con f i rmed has been v io l ated. An order d i rect ing the ASCS/CCC to 
r eturn the corn to ~he bins and let the debto r cont inue to 
pa rticipate as if t he debtors had not been d eemed ine i gible, is 
not a practical s olut ion. 

This Court will not permit the CCC or any other creditor t o 
stand idly by and permit debtors and other creditors and thi s 
Court to engage in a Chapter 12 c onfirmation process which is 
doomed to failure because the "knowi ng" creditor does not see f it 
to inform the other parties and the Court of a basic legal or 
factua l flaw i n the proposed plan. Any cred i tor, ·ncluding a 
government creditor, should b deemed to have waived any 
objecti ns it may have to being an unw i lling participant i n the 
process if that "knowing" creditor has the opportunity to inform 
the Court of the problem and fails, intentiona l l y or 
unint entionally, to do so. 

Since t is Court ha s found that the plan as confirmed treats 
the debtors as if they were eligible to continue participa t ing in 
the government programs , an order based upon such finding is 
a propria t e. 

Remedy for CCC violations 

IT IS THEREFORE, ORDERE th~t the 1987 special prod ucer 
storage payment that the debtors would have been entitled had they 
been eligible and had they executed the appropriate documents 
should be paid t o the debto rs wit~in 30 days. 

T IS FURTHER ORDERED th t the debtors should be deemed 
eligible for such program payments and that the debtors should be 
permitted to execute the appropriate documents or agreements 
within 30 days as if t hey had been eligible to do so prior to 
December 31, 1986, and the effectiveness of the executed agreement 
shall be retroactive to December 31, 1986 . 

IT IS FURTHER ORDERED that in the fu ture, at least during the 
years in which the Chapter 1 2 plan i s effective, the CCC is to 
treat the debtors as if the actions which supposedly causes them 
to be ineligible had not o c curred. That is, the debtors, if 
otherwise eligible for participation in t he programs, shall not be 
prohibited from participating in such programs solely as a result 
of shortages i n the 1984 or 198 5 sealed grain programs . 

IT I S FURTHER ORDERED that t he debtors shall not be deemed 
ineligible f or any participation in the programs because the bin 
loan was discharged in bankruptcy. 

Se parate Journal En try wi ll be ente red. 

DATED: cccmbe r 18, 1987. 

DY THE COtJRT : 
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