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This matter wa. s h 2ard in North Platt2 on June 1 7 , 19 8 6, on 
motion by d e btor request ing the Court find No rwest 8a nk Granj 
Island, N .. ~., a b2.n !~.ing corporation , in c ontempt of court and t o 
order said bank to re frain from furth e r efforts to c o llect a. 
discharged debt . Mi c hael Snyder o f Kearney , Ne braska, appear e d o n 
b e half of debtors. Terri Harder of Jacobson, Orr & Nelson , P . C ., 
Kearney, Nebraska, appeared for the Bank . 

The parti e s submitt e d affidavit e vide nce and t h e Cou r t h e ard 
the ir argume nts. The ma tter \~a s then taken under advi seme nt . 

Facts 

The debtors·filed a Chapter 7 petition in 1984 . Their 
sche dules listed a d e bt to First Savings Company, the predece s s o r 
to Norwest Bank Grand Isl a nd, N.A. That d e bt was secure d b y a 
second mortga g e on r e al estate . The record is not clear, but it 
appears from argument of counsel that the Bank also had a s2curit y 
in te r est in an auto~obile and two horses. 

Following the debtors ' discha rge in bankruptcy , the Bank 
contacted debtors to obtain possession of the automobile and the 
horses. Appa r ently the debtors wanted to keep the collateral. 
Debto.rs then executed a nevl note to the Bank for $ 6 ,7 00, payable 
in insta l lments. In return, the d e btors received less tha n $100 
in c a sh to p a y an insurance pre mium on one hors e and the debtor s 
k e pt th e automo bile whi c h was s c h e dul e d a s value d at $ 2 00. In 
addition, the debto rs ke pt the two hors~ s scheduled a s value d ~ t 

$1,200 total . 

Th e $6 , 700 note, Exhibit 14, states o n its face that i t i s a 
r e write of No t e #6 020 7 whi c h was th e no te obliga ti o n that WdS 

d i sc na rged by t h e:- ba nk r u tJtc y r:)r oc<?'"'d i ng . In a dditi o n, the $6 , 700 
n o te s h o ws t ha t dL b tors r ece ived no a c tua l cash by cxcc u t in ~ ti10 
no t e . In s t <:> Z1 d , th e d c ') t oc~ w~rc cr:.::di t c d \·lith pa yinq 3 !_) [) ' 0:< i -· 
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m,1 t ·_ly S6, 6 J 6 o n t;,, di s c hargcJ obli g .1t1o n <J:'.d the bulcJ nC'" ·.,.; :: s 
() J icl for credit i r.::.; ctr:lnc e a nd t he in :::; urancc o n one hor~·-, , 
pr e:s u ril u bl_ y lvith the :3-=lnL o. s bene i ci.J. ry. 

No r e ::1ffirr:-~ation u. g rc~ernen t · .1etS c:;-:c c ut v.i . :~ o rr:<J uGst fo r 
ap ;_Jr ov::J.l o f a r C! cl ffirr:~at i on u.grer.c::l:2:1t ·.v::ts ;::> res'= n ted t o the Cou rt 
or fil ed in the bankruptcy file. 

The debto rs mJdo u. few payme n ts o n the note and th en 
d e faulted. Th e note 1·12 s the n rewritten . Th d2btors made o:1 2 o :­
t -~~ o p a y me n t s a n d de f au l t e d . The 3 an k t h e n f i l -::: d s u i t i n Co u n t y 
Court of B~ff a lo Cou nty, Ne jraska, to co ll e ct the balance du e . 
Debtors defended an d urge d the County Co urt to find that the 
underlying obli g a t ion had been d ischarged in bu. nk r uptcy an d no 
~ea ffirma tion a g reeme n t had bee n ap?roved pur sua nt t o th e 
Sa nkruptcy Ce de and , therefore , the note ~a s void or voidab l2 . 

Th e County Court fo u11d against the d e btors. The Judg e rul ed 
t hat the two notes signed by t he debto rs after the banKr uptcy 
discha r ge were not based upo n the discharg e d obligation a nd fou~d 
further that t he Bank ga ve new consi de rati o n on such ~c tes . The 
new c onside rat ion was found to be the right of the deb t ~ r s to kee~ 
t h e collateral and the pa yme nt by t he Bank of approx ima te ly 5100 
for insurance premi um s o n the co l lat e ral . 

Following the entry of the judgmen t , the Bank proc e e ded with 
execution acti v ities under the Nebraska Statutes. Debt o rs th n 
filed a mo t i on t o r e open th e ir bank ruptcy case a nd find the Sa. ~ 
in contempt for _it s col lection activities regarding a discharged 
debt. 

Although this Court is troubled by the fact that debtors d i d 
not attempt to reope n their b a nk ruptcy case until afte r State 
Court j udgment was e n te red a nd also troubled by the fact that 
de bto r s novJ appear to be r e q ues ting the Bankruptcy Cou r t to act in 
soDe appell a te c a pacity over t he County Cou r t , none thele s s , thi s 
Court has jurisdiction to determine whether or not t he discharge 
injunction of the Bank ruptcy Code ha s been v iolate d. Once the 
matter has been brough t to the att ntion of the Bankruptcy Court, 
it s hou ld b e reviewed by the Ba nkruptcy Court notwith standing a 
find i ng by the State Court that the j udgme nt debt was not based 
u pon a discharg e d obl igation. 

This Co u r t fi nds as f act that the d e bt upon which t he Bank 
has now obtained a j udgment i s a debt t hat was discharged in 
bankruptcy . The no t e it se lf state s t hat fact. No new 
con s i d e r a ti o n was given. Th e insur a nce premiums benefit e d only 
the Bank , not th o debtors . 
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c: c" c l us io n :_.; c., f L ' ' "' 

i:~Zlnkc-uplcy co.j c §'.i24 defines th·2 eff e c t o f .1 di ~; L·i: :;u~ •-' .. \ 
c:..s c i:.::u:gc oper a t e::; ?.c: ()!1 ~:!junction Clguinst o.ny ,'let t·o co lle~·l 0 1: 

a debt e n vJhich the ?c,·rs o n,1l liability o f the d· ~ blor ius l )<' \?!1 

discharge d. 

3anKruptcy Code .)S2·1(c) provides o.n e xc eptio;-1 to th <·' 
i r.juncticn if ce.:::-tai&, pl:'o cedurcs are fol lowed. That scct 1o n 
states: 

" (c) .'\n agt:eement betv;e e n a holder of a 
clnim a nd the debtor, the consid2 ration for 
\·Jhich , in v1hole or in part, is based on a (:ebt 
that is d ischargea ble in a cas e under thi s 
title is e:~ forceable only to an y ex tent 
enforceab le unde ~ applicable nonbankru?tcy 
l a."' , '"he L1 e r or not d i s charge of such debt is 
waive d, only if--

" { i ) such agre e::1en t vias mo:~d e be .E ore 
the gro:~nting of the discharge under 
s ec t i on 727, 11 41, or 1328 of this title; 

" ( 2) such agre e P.".ent contains a 
clear and c onspicuous statement which 
a dvise s the debtor that the agree~ent Da y 
be r escinded at any time pr io r to 
di scha r ge or within sixty days afte r s u c h 
2greement is filed with the cou rt, 
whiche ver occurs la t er, by giv i ng notice 
of rescission to the holder of such 
claim; 

"(3) such agreenent has been fil e d 
with the court and, if applicable, 
a c companied by a d e claration or an 
affidavit of the attorney that 
represented the debtor during the cou r se 
of negotiating an agreeme nt under this 
subsection, which states that such 
agre ement--

"( A ) repr e s e nts a fully 
informed and voluntary agreement by 
t he debto r; and 

" ( 8) does not impos e an und uc 
ha rdsh i p o n t he d e bto r o r a 
de pe nd e nt o f th e deb t o r; 
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II ( 4 ) the d eb tox: h 'J ~; not res ci nded 
stch a g r ec~ent at a ny t i~e ~ r i o r to 
d 1 :::;c ha rge or .,.,.i t hin sixty cl a ys cltt~r such 
agree men t is filed with t he court , 
whichev e r occurs l a t er , by givi~g no ti ce 
of r e s c i s s i on to t !1 e h o 1 de r o f s u c h 
claim; 

"(5) the provis ior1 s of subsection 
(d) of t h is section have b e e n cow~ iled 
·,.,.i t h ; and 

''(6}( A) in a case concerrllng an 
i ndi v idua l who was not r e p re s en ted by an 
atto r ney dur ing the cou r se of negot iati n g 
an agre em nt under t hi s subsection, the 
cour t a pprove s suc h a g r eemen t as--

" (i) not i :n!_Jos i ng a n undue 
hard s i p on the debtor o r a 
d epend e n t of the debtor ; and 

" ( ii) in the be s t interest of 
the debtor . 

" (B) Subparagraph ( A) shal l n o t 
app ly to t h e e x ten t t ha t such debt 
is a cons umer debt s e cured b y real 
proper ty. " 

In addition ; before such a reaffi rmation is b inding u~on t h 2 
debtor, the debto r mu s t attend a hearing and be inf o r me d o f 
~ertain rights with regard to such a n agreement. §524( d) . 

It is obvious to the Court that the consideration for the 
post-petition notes was wholl y or in part based upon a di scharge­
able debt. Th e ref o re , before s u ch notes are enforceable, t he 
reaffirmation prov isions of the Cod e must be compl ied with . They 
were not. 

The notes e x ecute d by the debtors to the Bank pos t p e ti t ion 
are void. The debtor s are to r etu rn whateve r r emai ns of t he 
collateral to the Bank . 

The payment s made by the d e btors t o the Ba nk pursua n t t o t he 
notes ~ust be r e turned to the debtors. The Bank did not comply 
with §5 2 4 of the Code a nd this Court will not permit the Bank to 
b e nefit fr o m suc h non c ompli a nce. If the Bank ' s arguments were 
accept ~d , any cred itor could tell a de bt o r that the de btor can 
kee p the coll a t e ral if o nly the debtor will si gn u p ag a i n o n t h 0 
di scharg e d obligation . Thi s is e x act ly the rc 3 son § 524 ( c ) wa s 
ado~t cd . Dc~b t ors :1 rr! pro t eet e d f ror:1 th e 3a n k and from themsc l v < ~ s 



b y v irluc u[ § ~ 2~( c) . 
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Judg~ent is ente r e d c1gainst the 3ank f or t he a mo u n t of 
payment s mJ de by de b tor s ? OSt J isc ha rg c~ . The a ~ount of the 
pa yments is no t s h o wn in t h e record. Sue~ c1 mo u nt ma y be prc~ j : , 
by a f f i c a v i t a n d co u n t e r a f f i d a v i t t o be f ~ l c d .,., i t h i n f i f t c '-· ; 1 ( ; ~ i 
d a y s . 

Judg~e nt is a l s o en te r ed against the Ba n k fo~ t h e ~~oc ; 1 t cf 
a tto rn e y f ee s inc u r r ed by de btors in defendi ng t he Co unty Co L r t 
l aws u it a nd b ri ng i n g thi s a ction before the Ba nk ruptcy Cour '· . 
fe e s incur n;d b y ~·1 r . Sz.ydc r are reas o nable a nd n e c e s sa r y . T iv 
j udg~cnt a mo u n t i s f or $93 .75 tra n sc~ i p t f i ling f e e, p lu s 
$ 1 ,3 08 .65 fees and e xpense s , plu s an a mo u n t re p r esen t i n g ~: r . 
Snyder's fees and expe n ses for appearing a t t h e Nor tl1 Platte 
h ea ring. He may sup p l ement his t otal resue s ted fees b y c1 ffi d~v it 
fi l e d within fifte e n (15) days : any obj e c t i o n to the 
r easonableness of such supplementary fee amo u n t s hal l be f i led 
wi t hi n ten (10) da ys the r ea fter. 

,-. No judgme n t for c o nt empt shall be e ntered . Th e ca n cel l a. t i on 
of t he no t es , r e turn o f pa yment a n d p a yme nt of f e e s and expenses 
o f the d e btor are suffici e nt sanction . Th e fac t tha t a State 
Co urt Jud g e found the notes to be i nd epend e n t of the d i scharg d 
d e bt l ead s the Court t o believe r e a s onab l e pe rsons cou ld di:f e r 0~ 
th e propriety Qf the notes and co l le c t i on activi t i e s. Ther e fo r e , 
no int e nt to violate the Bankrupt c y Cod e i s f o und . 

S e parate Journ al Entry to be entered. 

DATED: Ju ne 30, 1 98 6. 

BY THE COURT: 

Cop ies to : 

Mich a e l S nyd e r , At torn e y, P .O. Box 141 1 , Kea rne y , NE 680~7 

Te rri Harde r, Attor ney , P. O. Bo x 106 0, Kea r ney , NE 688 18 - 1 0 60 


