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Memorandum Opinion 

Pre i .ina ry hea r ing on af f i d a vit evidence o nly wa s held on 
F brua r y 6 , 1 986. Dani e l Eva ns of Di xon, Di xon & Mi nah an, P.C., 
of Oma h a , Neb ra ska, ap peared on behalf of the Bank a nd Mi c hae l 
He a v e y o f Dw ye r, Pohren, Wood & tie v ey , Oma ha , Neb r as ka, appeared 
o n behal f of t he d e btors. 

F ind i ng s of Fact 

Th e Bank, on the date o f t h e fil i ng of t h e bankr uptcy 
p e t i ti on, Ap r i l 25, 1 985 , wa s owed, o n o n e s er ies o f no t es , 
$431 , 68 1 p r inc ipal a nd a c crued i nterest and on a no the r s e r i es of 
note s was owed $S 2 pri nci pal and a c crued interest for a tota l of 
$432,183. Th e Bank c l a i t s a se c uri ty interest in a 19 76 Chev r ole t 
t uck , a ll f t he d e b t o r' s equi pme n t , and b y virtue of r ea l e s tate 
mortga g s , a s ecu rity int r es t in two parcels of r e al estate. 

From th e e vide n c e, it ap pe ar s t hat all o f t he equ ip ent, 
e xc _p the t r u c k , is wort h $6 9 ,3 6 0 a nd t he t r u ck i s wo rt h $1, 90 0 , 
for a tota l of $ 71, 2 6 0 . Th s e v a lues we re presc t ed by th e Ba nk 
and a re a c cepted by the Court . Some o f the e q u'pme nt is 
enc umbe r e d by pu r e 0 se mo ney securi ty i n t ~ r e sts on notes owe d t o 
Deu tz -7\ l l is ann S[H~~· r- y Nevl llo ll o: rtd . The purcha . e mo ne y securi ty 
in t c r e t s a mou nt to Cl tot a l of $ SIJ,028 . Th e r · fore , equity i n t he 
e qu i rmen t au · t i t~ l~r u c- 1~ uvai la l e to the S ui l k' s secu r · ty in t e r ~s t 
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'$12 , 2 73 s ubje c t to it s s- c u r c d clu. irn. This fig ure docs not 
i n c lud•2 the 1 9 85 tc: x s whi ch , a l though a l ien , n r ·_ not de l inquent 
at thi s time. 

Th e Bank a lso claims a .or tgnge i 11terest in Trac t 2 o wned by 
the d ebtors. Tra c t 2 is a 12 a c re parc e l 1..·1h ich inc lude s the house 
and o the r i mp r o ve tnent s. i\ccordi ng to t he e v idence of the Ba nk , 
the val ue o f Tr act 2 is $5 9 ,5 00 . Th e F de ra l Land Bank a nd the 
FmHA have first and second mortg ages prior to the Bank ' s mortgage 
in an amoun t f ar in e xcess of th e a l u e of Tract 2. Theref o re, 
t he Bank has no eq ity in Trac t 2 wh ich i s a vaila b l e to s atis f y 
it s secured clai . 

The Bank was undersec ur ed on t l e d ate o f the ~ il ing of the 
pet ition in bankruptcy n d i s under s e cured on the da te of the 
hea i ng o n its o ti o n for r el "ef. 

The collctera l av il a bl e t o t he Ba nk, a fter deducting all 
other p r ior l i ens except the 1 9 85 ta xes, e qua l s $29 , 505 . 

Th e e v ide n c is t h a t the land is d e pre ciat ing at 15% er 
.year . 

The equ ipmen t is depreci a ting at 10" p2 r y ea _ . 

The 1 985 t a xes o n Tra c t 1 a re $1 , 867.82. Thes e t axes ar e a 
l i e n a gai ns t t he prope rty an d are a head of t he li en of t l e Ba nk . 

The debtors . ha ve o ff crerl to t he Bu. nk as a deq uate p r o tection 
of the Bank ' s in t e res t, a paymen t o f $1,0 00 i mmed i tely a n d a 
mo nthl y payme nt there a fter of $100 p e r· mo nth. 

La vi 

The debtors h v e no equity in the proper ty bu t th e p roperty 
i s nece sary for t h e f fec ti ve r eorganizat ion . Witho u t t h e truck, 
e q u ipme nt and improv_d land, there i s n o poss ible means fo r an 
e f fecti v e reorgan iza tion . However, >vi th th encumbrances so g r e t 
in c e n t a s t to th e va lue o f the property, th i s Court q ues tions 
wh e th e r there is an y rea sona b le bas i s fo r be l i e v ing t at these 
d e bto rs c a n reorg~ n i z e . 

This case !,-Jas c-tar t e d o n or ;1 l Jo t l\ pr i l 25 , 1 985 . No 
d i sc l osure "' ta ement or· plan hils b r~ 'll pro pose' . \'lh i l c tl i s i s not 
a n unus u.J.l 1 ng th of t i. ElC f o · <'t C ll < r tr:r 11 f r1 1 bu nkr up _cy tn lJ' 
pendi nr::1 in t l1is di e: ·r i c t, t l d . ~' Cnurt u t SOil .. pc in t i. n t it le IlllS I.:. 
l o k at · he r c,""l l i t-.y o f th r> ( •f'<' l.:lt io r' .""l nd t· h" l i kc·l. ii l("ln< l t l1,11: ·""l 
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va l ue o f i t s collatera l . The p r actice i n this d istri c t has b e n 
t o tel l the c r ed itor t ha t if t he credi t or was u nde rsecure d a t t he 
t ime t he pe tition wa s f i led , t h e cr editor ha s no rig ht t o a y type 
of "ade q uate p rotect i on " pay men ts beca use the p ur pose of s ch 
payments is t o p rotec t t h e ful ly s ecured pos ition o f t he c r e d i t or . 

In t his c ase t he c redi t or's interest in t he t r uck was full y 
secu r e d on t h e date the pet it i o n was f i l e d. The debtor continues 
t o u se t he truck a nd t h e e quipmen t in which the c r editor has a 
secur i ty interest a nd t h i s u se , wh i le b enef iting t he debto r , 
causes actual, as wel l a s e conomic, d e preciatio n t o t h e 
c o llate ra l . Furthe r, it does n o t appear to this Court tha t there 
is mu c h likelihood o f s uccess i n reorga n izing these deb t ors . To 
pe rmit the use of th e t ruck a nd equ i pment f o r another farmi n g 
sea ~on withou t requ iring any t ype o f pa yme n t to t h e creditor would 
sim p ly ensure furt h e r harm t o t h e creditor wi th no hope of 
rote ting the c r editor's intere s t in the c o l l atera l . 

The cre d itor's interes t in the l a nd, Tract 1 , was 
undersec ured on the date t he peti t i on wa s f i led. Post - peti tion 
accruing t a xe s fu r t her r ed uce cred i t or's i n terest . B ca use o f the 
concern expre s sed a bove tha t r e o rgan i zation p o ba b ili i e s a re 
r e mo t e , credi t o r dese r ve s some p ro t ection o f its i n t ere s t in the 
l and , T r act 1 . 

~he a dequa t e pro tect ion propo s a l of t he debtors i s adequate 
t emporarily, wit h some modificat i o n. The debto r s. are t o ma ke 
i mmedia t e p a yme nt of $ 1 , 0 0 0 t o the cn~di tor a nd to make a payme nt 
of $1 0 0 per mon th t hereafter b e ginnin g o n March 6, 1 986. In 
a d di tion, the deb t o r s a r e to mak e f ull payment o f t he r ea l estate 
taxe s o n Tr a c t 1 prior to the d a t e they b e come d elinquen t. Th i s · 
means tha t one- ha l f of the taxes can be paid on e a c h d ue da te . 

Fa ilure to make any of the p a yments r equir d by this order 
may resul t in re l · e f b e ing granted. Ilov1e v r, no such r e ief shal l 
be automatic and , t he r efore, the c r editor wi ll b e respo n sible for 
br ing ing t he ma tter to the at t ention of the Cou r t on a t irne ly 
bas is . 

Be cau se o f th e Co urt ' s concern that t he l i kel i hood o f an 
e ff ect ' ve reo r ga ni za t i o n i s limit e d, t h i s ma t t e r shal l be s et for 
a s tatus hea ring during the f irst week o f Sep t e mber , 1 936. 
Debtors s ha l l be p r e p 3 r ed to present t o the Cour t their position 
wi th rega rd t o t he filing of a d i clos u r e sta t eme t and p l ~ n a t 
th t t i~ne. 

In co nclu s ion , r e l ief s hall no t b ~ grnnt e ] J t thi s tjm 2 . 
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No. 84-5196 , 5197, (8th Ci r. , Decembe r 26 , 1 9~5 ). This Court 
acknowl dg e s the a utho r ity of the Br i ggs ca s~ a nd has cons i de r ed 
the r e que s t of t he c red i tor . !-! m1 eve r , the r e ~ s i n s u f f i c i en t 
evide nce be fo r thi s Cou rt as to t he " o pportu :1 ity c o st" t o the 
creditor i f it is no t permitt d to obta in re :e f at this t ime . 
For example, the r e .is no evid ence be f ore th i s Cour t as to the 
length o f ti me it \-JOUld take to r eoo ssess t he equipment- and th e 
trtccl' or f oreclos e upon the rea l e~tate . Fur: he r , there is no 
evidence conce rning the net pro ceeds that t he c reditor wo uld 
obta in from su c h r ep l evi or forec losu r e a nd ::o evidence of th e 
rate of inte r est the c r ed i to r could earn by r :?inve sting the 
proceeds of the s a le of t he eq u ip ent, t ruck and r ea l estate. 
Wi t hout these basic f acts , th is Court c annot and wi ll not 
e n t er tain a creditor' s c l a i m for lost opportu:t i t y cos ts. 

Reli e f d e n i ed. 

Dl\TED: Febr uary 20 , 1 9 86. 

BY TH· COU~ 
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