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UNI TED STATES BANKRUPTCY COURT 
FO~ THE DI STRI CT OF NEBRASKA 

Pub l ished a t 
62 BR 954 

I ~ THE MATTER OF 

ROBERT and LI NDA S ELDEN, CASS NO. BK8 4- 2 4 1 4 

DEBTORS 

OPI NION RE MOTIO, FOR SEQUESTR~TION OF 
PROFITS 9Y F 2 DERAL LAN D 3ANK OF OMAHA 

Th is motion for seque s tra ti on of r e n t s a n d p rofits by Feder l 
~and Bank of Omah (Bank ) was su b mit t ed o n an a g reed s t a t eme nt o f 
f a ct s , oral argume nt and wr it ten briefs , t he last o f which was 
recei ved b y t h e Court on Ap ri l 2 3, 1986 . Appearing on behalf of 
the d ebtor s we re Steven Wolf a nd Terry 1. ~nder son of Westergren , 
Hauptman , 0 1 Eri e n , Wol f & Had l e y , P . C., Oma ha , Nebraska . 
Appea r i ng on behal f of t he Fede r al Land Bank o f Omaha was Terrene_ 
L. Mi c hae l of Ba ird , Holm, McEachen , Pede rso n , Hamann & Stra sheim 

) o f Oma h a , Nebra ka. 

Fi ndings of Fac t 

De btor s f il e d their pe tition u nde r Chapter 1 1 of the 
Ba nkruptcy Code on Decembe r 10 , 1984. Debtors have cont inued in 
posse s sion of their property as d e btors - in-possess i on as d efi n ed 
under the Bankruptcy Code . 

The Federa l La nd Bank of Omaha, h e rei nafter referre d to a s 
3ank, is the h o lde r o f a cla i m in the pr incipa l a moun t of $271 , 530 
with a c c r ue d in t erest as of the dat e of filing of $26 , 143 . 33 . 
Such cl a 'm is secure d b y a r eal e state mortg a ge on 2 75 acres of 
la nd loca ted i n Howard County , ~le braska , a nd a pos s es sory li 2 n on 
certain Federal Land Bank stock . 

Th e Court h as pr e viously found a nd the parties hav e 
stipulate d that the valu e o f the Bank' s col la teral is less than 
the amou nt wh ich the Ba n k is owe d . 

Th e mortg age docu ent states that the d e b tors mortgaged and 
conve y e d t he r ea l estate d e scr i bed a nd t he rent s , i ssues , crops 
a n d prof it s a r i s ing fr om th e l a n I n a dd ition , n ( B ) states : 

"( 8 ) Th a t in t h e e ve nt a ction is brough t 
to for c lose th is mort ga g e , the Mortgagee 
sha ll b e nt it l ed to imm d i ate posse s sion of 
t h e mor t gaged prc8 i s e s , a nd the Co urt ma y 
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appoint a receiver to take possession o f t he 
premises , with the usual powers of r ece ive r s 
in like c a s es." 

On the date the debtors filed their bankruptcy pet i tion they 
were in d e fault on their obligations to the Ba nk . 

On January 13, 1986, the Bank ~i led a mo tion req u e s ting the 
Court to direc t t h e debtors, a s debtors-in-po ssession, to accou nt 
for all rents and profits attributabl e to the real estate a n d for 
an order sequeste r ing rents and profit s for the benef it of the 
Bank. 

Prior to the da te the debtors filed t hei r petitio n i n 
bankruptcy , the Bank had no t fil e d a mortgage f o recl o sure act i on 
nor had the Bank taken any act i o n for the appo i n t~ent of a 
r e cc::i ver . 

There is no eviden ce that debtors-in-possession ha ve received 
any rents during the pendency of t he bank up t cy. Th e Bank ' s 
reque s t is, therefore , directed a t an y profits which ha v e r es u l ted 
from the use of the land, whi ch would include h arvested c r ops and 
the proceeds thereof . 

Discus sion 

The Bank takes the pos it ion tha t s ince t he debtor gra n ted the 
Ba nk a security inte r es t in profits by v irtue of the t erms of the 
mor t gage , a nd s ince the d e btor was in de fa ult on the d ate t he 
ba nkrup tcy was f ~ l ed , the fi l i n g o f bankrup t cy inter f ered with t he 
Bank's rights to foreclose on the mortgage pursuan t t o Sta t e law 
and request the appointment of a receiver to t a ke contro l of r e nts 
and pro fit s, if any . Since t he fili n g of t h e bankrup t cy petition 
did inte rfere with t . at right, t he Bank argues t h a t t h e Ba n kru p t cy 
Co urt should f ashion a proce dure by which the Bank ' s r igh t to 
appointment of rece ive r and custody of the r ent s and pro f i t s c o ul d 
be en f orced within the bankruptc y case . The Bank has s u b stantial 
local author ity for it s posi tion. In Re Anderson, 50 B . ~ . 728 
(D. C. Neb. 1 9 85 ); In Re Ma hloch , unrepor ted opinion o f the Uni ted 
States District Court for the District of Ne b r a ska fil e d J une 20 , 
1985, at 84-349 and 84 - 3 5 0 . 

I n bo th the Ande rson and ~1a h l och cases referred to above , t he 
Di strict Court r el i ed upo n Bu tner v . the Unit e d State s , 440 U. S . 
4 8 (1 979) . In those opinions the Cour t found t hat the Bankruptcy 
Court d o es h ave the authority to seque s t e r r ents and prof i ts i f 
t h e appropri ate l ang uage i s conta ine d in the mortgage . Alt hough 
t h e Ba nkru p tcy Court rul ed t h at it ha d no s uch autho rity unl e ss 
the creditor ' s inte r est in the rent s nd pro f its had been 
p e rf ec t ed by t h e f ili n g o f a foreclo~ure pe tit ion and a req ues t 
fo r the appointmen t o f a re c - iver prior to the ba nkru ptcy filin g , 
t h e Di s trict Cou rt disag ree d . It found th n t s e p ration of th e 
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re nts and their t r ea tme n t as ca sh colla teral would ensure the 
creditor protect ion similar to the protect i o n it wou ld have unde r 
State law had no bankruptcy ensued. See Ander son at 7 3 3. 

The prob l e m with the argu me nt of the Bank and with the 
holdi ng i n Ma hloch and Ander son , s upra, is that the filing of a 
petition in bankrupt cy is tre a ted a s i f it were of no sig ni f icanc e 
whatsoever concerning the relationsh ip be tween the c r e ditor with 
an unperfected security interest in "rents and profit s" and the 
debtor who now i s a d eb tor-in-posse s s ion under t he Ba nkruptcy Code 
and has man y of the powers of a trustee. 

Th e debtor-i n -posse ssion, in exe rci s i ng the powers of a 
trustee, ha s t he status of a bona-fide pu rchaser of real p roper t y 
pursuan~ to 11 U.S.C . § 5 44 (a) {3) o r a bona -fid e l i e n credi tor 11 
U. S. C. § 54 4 (a)(2) . Under these sec tions of the Code, the debtor
i n - possession t ake s priority ove r u n pe rfected security i n t eres ts 
and c an avoid e q itab le li e ns. See In Re Ha rbou Hou se Operating 
Coro ., 26 B.R. 32 4 , 331 ( Bkrtcy . Mass. 198 2) . 

The creditor a r g ues that if perfection of its lien is 
req u ired, t he Sankruptcy Code permits such perfectio n unde r 
§546{b ) which provide s: 

" The rig h ts and powe rs of a trustee L'nde r 
S ct ion 544 , 5 4 5 and 549 of t h is title are 
subject to generally appli cable l aw tha t 
permits per f ec tion of an interest i n property 
t o b e eff e ctive against an entity that 
a c q i~e s ri ghts in such p~operty before the 
date of such perfection. If such law requ ires 
se i z ure o f such p r operty or commencement of a n 
action to accomplish such ) erfection, a nd such 
roperty has not been seized or such action 

h a s no t bee n commenced before the date of the 
fil ing of the petition, such inte r est in s u ch 
property sha ll be perfected by notice within 
the time fixed by s u ch law for such seizure o r 
commencement". 

According to Collier o n Bankruptcy , 15 t h Ed ition (1 985), 
~ 3 6 2 .04, thi s language should be read to protect the holder of a 
purchase - mo ne y s e c u r ity interest who wa s given ten days to perfe c t 
under Sta te law and h a ving done so would de feat an interveni ng 
creditor. Ne ither the commentators nor any c ases interpret 
§ 54 6 {b) to mea n that ong after a bankruptcy petition has been 
filed a cr e ditor claim ing a li e n can pe rfect it . 

Thi~ Court i s bound by the h o lding of the Ma hloc h and 
Ander son case s , suor a . Th t holdi ng i s that thi s Court d o s hav 
the power to s e que s t e r rents and pro f i ts for the bene it of a 
c reditor who cl im s a l ien on s uch re nts and profit s in a mo rtgag e 
o r d e e d of trust , ve n if the cre dito r ma d e no t t _lll p t p r i or t 
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the ba nkruptcy fili ng to perfect such an interest or lien i n such 
) ren t s and profit s. This Court does not interpret Ma h loch a nd 

Anderson to require the sequest rat ion of rents and profit s so le l y 
upon applicat ion for s uch s equestration by the cred itor. Both 
Mahloch and Anderson, supra, pe rmit the Bankruptcy Cour t to 
fashion a r e medy which would protect the interest o f the cred i tor 
in a manner similar to the rights th2 c reditor wou ld have under 
State law. Anderso~, 50 B.R. 7 28 at 733. 

The Ba nkruptcy Code itself p rov ide s the necessary procedure 
to protect the interest of the credit0~ if it believes its 
collateral is not adequately protected. Section 362 o f the 
Bankruptcy Code provides a procedure by which the a u tomatic stay 
that prohibits the creditor from proc2ed i ng a ga inst i ts collateral 
can be lifted. See 11 U. S .C. §362(d) . The Ba nkruptcy Code a lso 
~rovides a procedure by whi ch the de b t o r or the creditor can bring 
before the Court the question of what i s and wha t is not cash 
c o llateral and the qu 2stion o f whe ther or no t t h e d ebtor should be 
permitted to u se cash collateral a nd unde r what circums tances . 
See 11 u . s .c. §363 . 

Since the Mahloch and Anderson c ase s of the United States 
District Court for th s Dis t rict of tebra ska a ppear to concl ude 
that the creditor has a li en in rents and profits wh ich can be 
p r otec t e d by the Ba nkrupt cy Cour t if s u c h creditor s i mp l y ~ut s the 
proper language in the securi ty document, it t hen log ica l l y 
follows that the creditor is , by i ts mo ti o n to sequeste r , 
requesting the Court to r e cogn ize and e nfor ce the 9ro visions of 1 1 
U. S.C. §552 (b). That section states : 

"Exc e pt as provided in Section s 363 , 
506 ( c) , 52 2 , 544 , 54 5 , 5 47 and 548 of this 
t itle, if the debtor and a n e n tity entered 
into a secu r ity agreement before the 
commenceme nt of the c a se and if tbe securit y 
interes t created by such sec u rit ; agreemen t 
extends to property of the d e btor acquired 
before the commencement of the case and t o 
proceeds , product, offspring, r e nts or profits 
of such pro perty , then such security interes t 
extend s to such proceeds , product, of f spring , 
rents, or profits acquired by the esta t e after 
the commence ment of the case to the e xtent 
provided by such security agreement a nd b y 
applicable nonbankruptcy l a w, exce p t t o a ny 
e xtent that the Court , after notice and 
h e aring a nd based o n t he equ i ti e s of the case , 
orde rs otherwise ." 

Th e c r edito r wan ts the Co rt t o s equester rents a nd prof its 
in the po s s e s sio n of the d e btor , now or i n the fut u re , if thos e 
r e nt s and profi ts are a r esult of the us e of t he l nd u pon whi ch 
the cred i tor c laims a mortg3ge inte r e st . This Court , beca s e it 
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is bou nd by t h e dec i s i ons of the Di stric t Court in Ande r s on and 
Ma hloch, s upra, a gree s to ente r an orde r sequ e ste ri ng s uch 
proceed s rece ived by the de~tor af ter t he da te the cred itor fi l e d 
it s mo t i o n to s equeste r to t he extent t ha t t here are a y net rents 
and prof its following the deduction of reason able and neces sary 
cos t s and e xpe n s es of generati n g and p rese r ving such r e nt s and 
profi ts . See 11 U.S.C. §506(c). However, the r e i s n o e vid e nce 
bef ore the Court i n this case of eithe r the amount of t he r e nts 
and profits received by the debtors-in-pos session foll owing the 
filing of the mot i on to s e quester no r is t here any ev i dence be fore 
the Court of the reasonabl e costs and e xpenses involved i n the 
production and preservat ion of such rents and profits. The reason 
the re is no s uch ev i d ence is that this ca se came be f o re t h e Co urt 
on motion a nd ra t her than set it for evid e n tiary h earing, the 
Court firs t req ue sted b r iefs and lega l argumen t conce rning the 
legitimacy of the mo tion a nd the powe r of thi s Court to en t e r ta i n 
s uch mot ion. Beca u se o f t he Di stri c t Court deci sions in Mahloc h 
a nd Anderson , t h is Court concl ud es that the mo tion i s leg itimate 
a nd the Cour t can enterta · n t he mot ion a nd its s pecific request. 
Howev e r , the ma tter wi ll a ve to be set for an e vident ia r y hearing 
to provide the Court with e v i d e nce concerning t h e amount s 
a va i lab le and the a mounts , if any, due to t h e secured creditor . 

At t h e evidentiary h e a ri ng, whi ch will be set only a f t er 
spe cific request by e ither pa r ty, evidence s hould be p resen ted 
whl c h wil l e n a ble the Cou r t t o make a de termination of dollar 
a mounts or bushel amoun t s. The Court plans to r ely upon s ome 
v e r sion o the ca sh collateral dete r mination fo r mu la r ece nt l y 
d e t ermined i n the Bankrup tcy Court for the Eas t e rn Di strict of 
Mich igan in an u npubli shed m morand um o pin i o n in the case of Ward 
F . Delbridge, sr:, and Bre nd a s. Delbridge, Case No . 8 6 -07734-,--
filed May 29 , 1986. In t ha t c ase the Court created a ma thematica l 
formu la in a n at t empt to de termine the amou n t o f cash colla tera l 
that the c r editor should rece i ve after deduct i n g all e xpe nses o f 
produc tion o f post-petit i on milk . The Court sta t ed a t Pa ge 11 of 
the deci sion: 

"The l e nde r is entitled to the same 
pe r centag e o f t he proceeds of t h e pos t
petition milk as its capital contributio n t o 
the production of the milk bear s to the to tal 
of t he capi t al and direct ope r ating ex pe nse s 
incurred in produc ing the milk. Because t h e 
parties a re in a d i rect mathematical 
re l ationship , t he rules shou l d be e as y to 
a pp l y . Ve ry simp l y , the larger is the 
l e nd e r' s capita l contribution t o the venture , 
t he l a g e r i ts sha re of the proceeds ough t to 
be . Converse l y , if t he far mer ' s input in t he 
venture is grea t , the ' equities o f t h e c ase ' 
compe l t hat h is s hare of t h e proce ds l i kewi se 
be gre t." 

-
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Although th is Court wil l no t necessari ly follow t h e p r oposed 
formula absolute ly, t h e Cou r t wil l look very c lose ly at i t and how 
the application of the fo r mula a f fects both the rights of the 
creditor and the rights of the d e btor in this particular c a se . 
Th e mathemat ical equation is intended to yield an equitable 
division of the products of t he "joint venture" between the debtor 
and the creditor. The formula is as follows: 

CC = D 
(D+E +L) x P wher e : 

CC = " cash col lateral", i. e.: the 3mount of 
the rents and profits which is encumbered by 
the l e nder ' s lien; 

D = the average deprecia t ion of the capital, 
i. e . : t he land ; 

E = the f armer's average direct e x penses such 
as for seed, herbicide, i nsect icide , input and 
harvesting l abcr, storage , marketing , etc .; 

L = the average r:1arket value o f the farmer ' s 
or his emp loyees' l a bor ; and 

P = the average dol lar ~roceeds of the grain 
so l d or the average bushe l s on hand times th e 
current dollar value of such bushels . 

Th e who l e point is thi s : if the l e nder desires net r ents and 
profits to e se-questered for its benefit, it must somehow s how to 
the Court what such net rents a nd profits r ea lly a r e . This will 
require c o opera tion b e twe e n t he l e nder a nd the debtor i n 
possession a nd will require estima tes by both of actua l cos t s and 
actual r esults. Such i nformation shou ld be avai lable through the 
mo nthly o pe r ating reports of the de b tor- in- posse ss ion a nd 
reference to curren t farm commodity prices. Some estimates will 
b e r equired concerning the valu e of l a bo r . 

A copy of the Delbridge case will be provided to counsel by 
separate mai ling and is not a part of this op in ion . 

If the parti e s get the idea that it wil l not be e asy to prove 
this case, they should a lso get the idea that thi s Court does not 
be li e v e tha t it should b e r e quired t o ho ld such a heari n g . This 
Court bel ieves that the Bankr uptc y Code in §362 and § 5 44 defi ne 
the rights of the secured c r e ditor and cut of f those rights i f the 
s e curity int e rest i s no t pe rfec t ed pre pe tition. Howe v e r , 
appe llate l e vel c' 2 c i s ions of L·.his d i st r i c t indi ca te that t he 
Ba n kr uptcy Court ' s o pinio n of the l aw is inco rrect, a t leas t for 
th e t ime be ing , a nd , the r efore, thi s Court wi l l ho l d an 
e vide nti ary he ri ng c oncerning the ma tt e r . As m nt i o n e d abov e , no 
s u c h h earing will b. h e ld until spec if ica lly r eques t ed b y ei ther 

/ 
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pa r ty . Pract icall y spe a k ing, it appear s to th i s Court t ha t no 
s uch hearing should b e he l d un t i l the 1 986 harvest is completed . 
However , such an op ini on i s not b ind ing upon the pa rti es. 

Th is memorandum opin i o n i s adop ted a s the Court' s find ings of 
fact and conc lusions of law pu r s uan t t o Ban k ruptcy rul e 705 2 and 
FRCP Rule 52. Separate journal ent ry to f ol l o w. 

DATED: Ju ly 17, 196. 

BY THE CO URT : 

Copi es to: 

Steven Wolf, Attorney, 9202 We st Dodge Roa d, Suite 201, Omaha , NE 
6 811 4 

Te rry M. Ande rson, Atto r ney, 92 02 W s t bodge Road, Su ite 2 01 , 
Omaha, NE 68114 

Terrence L. Michael, Attorney , 1500 Wo odme n Towe r, Omaha , NE 68 102 


