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MEMORANDUM OPINION RE MOTION FOR RELIEF FROM AUTOMATIC 
STAY FILED BY FEDERAL DEPOSIT I NSURANCE CORPORATION 

Final evid e ntiary hear ing on Motion for Relief f rom Automatic 
St ay f i l e d by t h e Federa l Deposit Insurance Corporation was heard 
o n N vembe r 7 , 198 5 . John Mi nahan and Randall Wright of Dixon, 
Di xon & Mi nahan, P.C. , Omaha, Nebraska, appeared on behal f of t he 
~ederal Deposit Insurance Corporation. Stev en Wolf and Norman 
' es tergr e n o f We s tergren, Hauptman , O'Brien & Wolf , P.C. , Omaha, 
Nebr a ska , appeared on behal f o f the debtors . 

At the c lose of a l l of t he evidence, both pa r tie s requested 
th opportun i t y to pre are and f ile post-tria l briefs conce r ning 
s e veral of t he ~ssue s t hat had be e n r aised during tria l. Lea ve 
was granted to file such briefs and both parties t ook the 
opportunity to prov· d e t he Court wi t h vo l umi nous l e g a l argume nt s 
and a u t hority for thei r posi t i ons. Tnis opinion is written 
fol lowi n g a compl ete revi ew of the evidence received at t rial a nd 
the t ria l brie f and pos t-trial brie fs f ile d by the parties, as 
well as t he a r gument s presented at the close of all of t h e 
evi de nce. 

Memorandum Opinion 

The debto r s are residents of Howard County, Nebra ska, eng a ged 
in the dai r y farming business. They own some l a nd , improvements , 
dairy equ i pment , d a i ry cows a nd t h e crops the y grow on the land 
are us ed mai nly for f eedi ng of t he d iry c ows. The i r inc ome is 
obtai ned from t he sa le o f mil k. In Dece~ber o f 1 984 t hey fi l ed 
f o r p r otection under the Bankru p t c y Code pur s uant t o Chapter 11 
and have cont i nue d t o o pera t e the dai ry bus iness si nce t h e fil ing 
of the pet itio fo r r e lie f . 

The Federd l Deposit Insura nc e Co poration (FDIC ) was named 
receive r o f t he S t a t e Ba k of Da nnenbrog ( t l e "Ban)~ ") on or about 
J anua ry 7 , 1 985. The Da nk wa s . e primary ope rating l ende ~ to the 
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debtor s and on August 16, 1985, the FDI C as r e ceiver of t he · Bank 
pursua nt to 12 U.S.C. §1821 (e) filed the Motion for Relief from 
the Automat'c Stay . 

The FDIC a lleges that it is the holder of a secured claim 
against t he d e btor s in t he pri ncipal a mount of approximate ly 
$13 5 ,000 plus accrued i nterest and that t he value of t h e 
colla teral as shown o n the schedules filed by the debt ors is 
a ppro x i mate l y $120,000 . The FDIC a lleges that its inte rest in t he 
col l ateral is not adequately protected b e cause of the fac t that 
t he co~lateral is declining in value through age, use a n d 
obsolescence and it further al l eges that the relief s hould be 
granted because the debtors have used cash proceeds from t h e sale 
o f mi l k p r oducts and used o ther cash collateral without the 
consent of t he FDIC and in violation of §363 o f the Bankruptcy 
Co de. Therefore, according to the FDIC, suc h violations amount to 
cau se und er §362(d)(1 ) and relief should be gran t ed . Final l y, t h e 
FDI C a llege s that the debtors have no equity i n the c ollate ra l and 
t he collatera l i s not necessary to an e ffective r eorganization. 

The debtors respond to the a llegations of FDIC a nd t heir 
respo n s e s are the basis for the i ssu e s which must be dete rm i ned by 
this Court. 

First , the debto rs claim tha t i f the FDIC has a valid 
p e rfec t ed secur i ty i nterest at all, it is only perfected as to the 
ownership interest of Mr. Selden and that Mrs. Selden owns a t 

e ast a o e-hal = i n terest in a ll of the property. Since she has 
s uch an ownership i nterest and since the Bank did not obt ain her 
s i gnature on a fi nancin g statement , the secu rity interest of the 
Bank is limi ted to the value o f Mr . Selden 's one-ha l f interest in 
the property . 

Se c ond, t he deb t o rs allege that e ven if t h e Ban~ had a 
perfec ted securi ty inter es t i n t he equipmen t, livestock, feed and 
proceed s , t h e Bank had waived such securi ty interest by permitting 
the de b t o rs to s e l l t he collatera l i n the ordi nary course o f 
business over the years a nd, therefore , t he FDIC has no right to 
step i n pos t pet i tion and reasser t t e s ecur i ty interest. 

Thi rd , the debtors al ege that e v e n if the FDIC has a vali d 
per ec t ed s e curity i nter est in t he e quipment, cows , feed , grai n 
a nd t h e proceed s thereof, i t d oes no t a nd n ever d id have a 
perfec t ed securi i nteres t in the mi l k because the Bank fai l ed to 
check t he appropriate port ion of t h e f i nancing statement wh ich 
i ndica t ed t ha t t e Bank c laime d a security interest in products o f 
t he coll teral . 

Fi na l l y , t h e b tors allege th~ t since t he 9ank a nd , 
the~e for~ , t he FDIC d o no t h Qve a va lidly pe r fect ed s ecuri ty 
in t e res ~ in t hG l l a t e r a 1 , t ll e FDIC a nnot c o r.1p lain a s to the us e 
the d e bto=~ m de OL th~ p roceed s of the collateral . In add ition, 
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t he debtors cla im t ha t t h ey s h o u ld be f o rg i v e n fo r sing t h e 
col l a teral a nd payi n g certa i n pro f e ssio n a l s wi t hout Court a~?roval 
b e cau s e t h e y re inno c ent o f know l e d ge of t he b a n kr u ptcy l a»s a nd 
we re advi sed b y c ouns e l wi t h r ega rd -to such pay en t s . 

Th e FDI C re s p o n d s t hat it is immune f rom t h e sta te l a w wai ve r 
d efen ses . 

Issues 

1. Do e s Mrs. Seld en have an ownersh ip i n ter e st i n the 
prope rty s u f fic i e n t t o d efeat a secur i t y i nteres t g ranted i n the 
property b y her h u s b and? Ans we r: No . 

2. Did the Bank wa i ve its pe r f ec t e d s ecur ity inte r e s t in t h e 
c ol l a teral by permitting the s ale o f t h e col l a t e r a l with out i ts 
s pecif ic pe r mi ssion? Answer: Ye s . 

3. I s the FDIC subjec t to t he s t ate l aw de f ense o f wa i ver of 
a validly perfe cted s ecurity i n t erest? Answer: Yes. 

4 . Did t he Bank ha v e a a l i dl y p erfected s e curi t y i nte r es t 
in the mi l k produc t s ? Ans~er: Yes. 

5 . Do d e btors have e qu i ty in the col lateral? Answer: No . 

6. I s t h e co l lateral necessary f o r an effective 
reorgan i zat i on? Answer: Yes. 

7. Do deb~or s • ac t ivitie s in v i o la t i on o f t he Ba nkr u p t cy 
Code a mo u n t t o " c ause 11 suff- c ient to enable FDIC t o obta in r ~ l j_ e f? 
An swe r : 1o. 

Deci sion 

The Ban k ha s a v a lid l y perfec ted s e cur i ty inte res t i n t h e 
milk products a nd in t he grain a nd f eed and t he livestock but such 
inter est was waived a s t o t h e c ol latera l wh ich wa s sold. Th e FDIC 
a s r e c e i ver i s s b j ec t to the waiver d efens e . The s ale o f t he 
l ive s t ock was in t he o r d i nary course of busin e s s a nd t h e use o f 
t h e gra i n to fe e d the l i v e s tock wa s i n the ord i n a ry c o u rse o f 
bu i n e ss a nd the s ale o f t h e mi l k p rod uct wa s i n the o r d i nary 
c our se o f bu s iness . Th e payment of profe s si ona l f e e s t o 
consulta .ts a d to a tto rne s i s a vio l a ti on of the Ba n . r up t cy Code 
bu t is no t c ause f or gra n t i ng r e l i e f fr om t he a u t oma t ic stay . The 
· DIC re t ai n s a s . c u r i t y interes t in all colla t r a l rema i n ing i n 
p oss e ss i o n o f d e!Jto r s , ~roceeds of sa l e o f l ives tock , and procee d s 
o f m i l l<. s a l e s cy-r i n p o s s c s s ion o f f D I C . H he · D C t o o .< 
affir~ tive a ctio to obtai n milk Jroce ds a nd w en i t fi l e d f or 
r · l i c f fr_- c m s t a y , \ ·l a i v ~ r of i t ~3 r i g t s to pro 11 i b i t sa 1 e o f 
col la t c r~ l t~rmi na t . d . 
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Findings of Fact 

The Se ldens operate a da i ry farm and from mi d 1980 until its 
clo sing on or abou t J anuary 7 , 1985; t he Seldens used the State 
Bank of Dannenbrog as t he i r mai n operating l end er . 

The State Ba n k of Dannenbrog loaned money to the Seldens at 
va r iou s times o ver the y ears and t he total outstanding on the da t e 
the pe ti t ion was filed was approx i mately $ 1 ~5 , 00 0. Some of the 
notes we re s i gned only by Robert Selden and some wer e sig ned b y 
both Robert and Linda Selden. 

To secure the notes the Bank obta ined Q signed security 
a g r eeme nt from Robert Selden and a signed financ i ng stateme nt from 
Robert Se l den. The financing statement upon which the Bank and 
t he FDIC rely fo r perfect ion of t he s e c uri t y i nterest is dated 
Apr il 16, 1980 , a nd f i led in the appropriate c ounty officer 
r ecords . That financing statemen t is signed only by Mr. Selden 
a nd it covers t he following types of prope rty: 

All farm product s including l i vestock , crops, 
and s uppl ies or produced in f arming and 
feedi n g and milking operation, products o f 
l i vestock and a l l equipment and all mach i nery , 
contract r ight s and accounts now owned o r 
here a f ter acquired . 

On J u l y 10 , 1 984, Robert and Linda Selden borro wed 
$13 0,1 3 7 .63 . The n ote sta t e s that the purpose of the c redi t is 
no t e renewal a nd t ha t i t is s e cured by a securi t y a green ent dated 
J uly 1 0 , 1984 . The note was de on Janua r y 6 , 1985. 

To s ecure the debt Mr. and Mrs. Seld~n bo th signed a secu~ i ty 
a g r e ment wh i ch was qu i te deta i l ed i n the description of 
c o llatera l . The descr i ption wa s : 

All fa r m products o r invent ory, incl ud i n g b ut 
not l i mi t ed t o all liv estock, cro~s , grain, 
hay, s eed, feed , f e rtilizer, supplies and 
p rod c t s of crops a nd of l ivestock: t ogethe r 
with a l l e quipment i n c lud i ng but not limi ted 
t o al l farm ma chinery and equ i pme nt, tractors, 
no n-t i tled vehic l es, ma c h i n ery , i mplements, · 
too l s, i rrigation sy tams, i n c l ud i ng but no t 
l imited to power uni t s, wel l s , g earhead s , 
p umps and al t er ators, d a irying s ys t ems , al l 
g oods own e d or used for p repar ing l and o r f o r 
p l un ting, cul t ivatin g , fcr t ' l i z i ng, 
i rrigation, harvesting, mov ing , dry i ng, 
stor ing , rna l;:et i ng or ;;rec essing of crOL)S, 
produc s of crops, gra i n , se d or f~cd o r f o r 
rkl i~:;ing , f cding , h.:~ndling , breedi n , 

( 
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ma r ke t i ng o r ca r ing f o r l i v e s t o ck , al l 
a c o unt s acc oun ts a nd genera l in t a ngibles , and 
deb tor ' s i nte rest in a ny minera l s, inc l uding 
o i l and gas . Suc h securi f y interest shall 
c o ver wa rehouse recei p ts o r other doc uments o f 
tit l e which evidenc e s t orage or pos i t ion of 
c rops or pro d uc t s o f crops , l ive s t o c k or 
products of lives t ock , or inven tory , a l l o f 
the abo ve l oca t ed at t he NW 1/4 o f Sect i on 
31--Townsh ip 1 3 , Ra nge 1 1 We s t o f t he 6th . 
P . M. Howa rd Co u n ty, Ne b raska a nd the S 1/2 of 
t h e SW 1 / 4 o f Se ction 32 , Townsh i p 13, Range 
1 1 West of the 6th . P. M. Howard Co un t y , 
Nebraska . 

113 He ad of Hol s tein Milk Co ws 
2 4 Head of Bred Heifer s and Dry 
2 4 Head of Heifers 
2 5 He a d of Mixed Calves 198 4 Calves 
24 He a d of Heifers ye ar old 
1 8 Head of Open Heifers ~ 

1 Hol s tein Steer 
1 Herford Bull 
1 Buf f alo 

6, 000 Bu . Corn at $3.10 
210 Ton Al f alfa at $45.00 
al l Da i r y e q u i pment and machine ry nor owned o r 

he r e after a cqu i r ed · 
303 Acres of Irr i ga ted Cor n wi t h pro jec ted 

· y i e l d o f 11 0 Bu. Per Ac re f or $ 9 9 , 9 90~0 0 
12 Acr e s o f Irrigated Beans 

No f i na nc i n g state ment was signed a t the time t h e s e curity 
agreemen t wa s signed o n J u ly 10 , 198 4 . The r e f o r e , t he only 
f i na n c i ng state me nt is t h e 198 0 f inanc ing s t a teme n t si g n e d by Mr . 
Se lde n a l o ne. 

Fr o m t he beg inn i ng of the b u s i nes s re l a t i o n s hip betwe en Mr. 
Selde n and t h e Ba n k , a nd con t inu i ng af t e r t he e xecution o f the 
s e c u r ity a gre e ment in Ju l y of 1 9 84 , Mr . Selde n o pera t ed hi s da i ry 
busi ne ss wi t ho ut rega rd to t he str i ct requ i r eme n t s of t he s ecuri t y 
agr eemen t. The s ecur i t y a g r eeme n t p r o hi b ited t he d i spositio n o f 
a n y of t he c o l l a t eral. There is no l ang ua ge in t h e s e cu r ity 
a g r eement whi c h perm i t s t h e sale of mi l k o r permit s the d ebt o r to 
u s e a n y of t he collate r a l to fe e d t he lives tock. The r e i s 
lang uage t hat a waiver o f a ny o f its t e r ms does not prohib i t l ater 
e nfo r c e me nt of those t erms. 

' r . Selden t es t i f i e d t h<J t he used t h e coll a t e r al to f eed the 
live sto c k ; h e s o l d l ive s t o c k a nd repl ace d da iry c ows as need e d ; h e 
so ld a ll of t he mi lk. He di d not r ecc i v s pe c i f i c permissi o n f r om 
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the Bank to do any of the ab:ve. However , the Bank was aware that 
he did feed the livestock wi~~ collateral, did trade livestock and 
did sell milk. 

The Bank, at no time, r;quired written permission of the Bank 
prior to such use or s ale of collateral and the Bank a t no time 
r equired the debtor to apply the proceeds of the sale of milk to 
the debt. 

Mr. Selden testifi ed th~t h i s practice was to make an annual 
or semi-annual payment to th- Bank on the notes and to use the 
proceeds from the sale of rni : k for the necessary expenses of 
operation of the dairy farm, including the purchase of supplies 
for planting and maintaining and harvesting the crop and for 
living expenses. 

No contrary evide nce was presented by the FDIC. 

The business practice of the Bank and Mr . Selden was 
absolutely opposite the written requirements of the security 
agreement. Therefore, the Court finds as a f act that the Bank 
consented to the use and sale of the collateral, including the use 
of the grain and hay for feed, the sale of dairy cows which ei t her 
were not producing or we re not necessary for the maintenance of 
the herd, and the sale o f milk. 

From 1980 until the date the bankruptcy petition was filed 
the Bank t reated Robert Selde n as the owner of all of the personal 
~roperty wh ich was used as collateral for the loans. Robert 
Selden borrowe d money from the Bank, signed notes , security 
agreements and a f inancing statement without informing the Bank 
that he bel i eved that his wife had an ownership interest in the 
personal property. Instead, he purported to grant a security 
interest in a ll of the persona l property used in the 'far ming 
opera t ion. 

Mr . Selden was the sole owner of the livestock br and i s sued 
by the St ate of Nebraska Brand Commit t ee , which brand was used by 
Mr. Selden t o ma rk f or ident i fi cation purposes all of the 
livestock which the Bank claims as collateral for its loans. 

Mr. and Mrs. Selden did not have either a written or oral 
agreement concerning t 1e ownersh ip of the non-titled personal 
property which was used as colla t e r al for the bank l oans. At t he 
t ime of filing bank ruptcy and at the time of the hearing Mr. and 
Mrs. Selden either believed or were informed by thei r attor ney 
that s i mply by virtue of their mar riage and t he fact t ha t Mrs. 
Selden wo rk ed on t he far m created an ovmershi p intere s t in the 
pers onal prope rty in her . However, the evi dence is tha t the re was 
no agreemen t be t \'f'ee n the part i e s nd that t he mat t e r had never 
been d i scu s s ed. Al though a ll o ther t itled property he l d by the 
par t i e s \'f'a s he ld i n j o in t t ~ nG!nc y or tenanc y in common, th e r e is 

l 
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no evide nce that Mr s. Selden h an ownersh ip int eres t i n the 
non-t i t l e d pe rsonal p r oper ty by virtue o f an a greement. All of 
t he e v idence is to t h e c on t rary. T0e b rand i s i n Mr. Selde n 's 
n ame . The financial obl igations from 1 980 t h r o ugh e arl y J u ly of 
19 8 4 were in his name. The security ·g reement ad the fi nanc ing 
state ment u p u n til Ju l y of 198 4 were signed by h i m alo n e . 
Althoug h she occasionally accompa nied h i m t o the Ban k and was 
a ware t hat he was borrowing mo ne y a nd gran t ing some typ e of a 
security in t eres t in t he non - ti tled personal pr operty , s he made no 
e f fort to i nform the Bank or to i nform Mr. Selden t hat she 
b e lieved s he ad a p roperty i n t eres t in the non-ti tled persona l 
property. 

After the bankruptcy petition wa s fi led, t he deb t ors 
con tinued t o sel l the milk, u se collateral t o f e ed the livestock, 
u s e t he proce eds of t he sa l e of t h e milk to pay ordinary a nd 
necessary e xp e n s e s of t h e da i ry oper tion, i ncl d ing the p ayment 
of p r o per ty t a xes, payDent o f supplier s concerning the planting 
and harvesting of the crop, payment o f ordinary living expenses 
and payment of principal and inte rest on a vehicle secured by · 
ano the r credito r . I n a ddition, the debtors so ld 19 h e ad of 
l ivestoc k and purchased 1 4 head as r e p l acement . On the date t he 
hearing wa s he ld, t h e debtors held i n the i r pos session 
a pprox i mate l y $ 3, 70 0 r presenting a portio of the p roc eeds o f the 
sa l e of t he livesto ck wh i ch t he d ebtors inte nded to use t o 
purchase a d d itiona l r ep lacement live s tock . The debtors a so, 
during the a d min i stratio n o f t he es tate, c o n t inued t o feed the 
lives tock wi t h gra in and hay cla imed by the Bank and the FDIC as 
c ol lateral . 

The debtor s paid t'dO dif f e r ent "management consu l t ants" a 
tota l of a p p r o ximately $1 , 8 00 a f t er t he f iling of t he bankr u ptcy 

e t itio n a nd wi t hout court author ity . Final ly, debtors paid t he ir 
attorney $3,000 without cour t autho rity and t he at t orney filed a 
statemen t of c ompensation as required by the r u l es wh ich indicated 
that he had rec e ived only $1, 00 0 . Such sta temen t wa s no t fi l e d 
until the da y of hear 'ng . At t he h earing the a t t orney rna a 
profes s i ona l s tatement that t he fu nds paid t o him by t h e debtors 
were he ld in his trus t account pend i ng appropr i ate author i t y f rom 
the Court . 

Conc l usion s of La w 

I . Mrs . Selden 's Owners h i E 

The burden is upon Mrs. Se lde n to show a nd prove her interest 
i n t h e prope~ty by t h pr epond - ra nce o f the ev i de c e . In~~ 
M tter of t he Estate of Whitcs i e , 159 Neb. 362 , 6 7 N.W. 2d 14 1 at 
146 (1 954 ). ~lso , the ,ebr~sKa Su preMe Court in the case o f 
P e t e r s o n v s . ~1 a s s e v , 1 5 5 N c . c 2 9 , 5 3 :o.J . h' • 2 d 9 1 2 o t 9 1 6 ( 1 9 5 2 ) 
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s tates tha t the burden of establishi g the ex i stence of either a 
j oint enterprise or a partnership is upon the party a s serting the 
r elationshi p exi sts . 

There is no competent evidence i n this case t o s u ppor t the 
pos it i on o f Mrs. 'se lden that she had an ownersh ip i nteres t i n the 
non-t i t l ed personal property. The Nebraska b ran for the 
li vestoc k is in the name of Mr. Selden. The Nebraska Bran~ 
Sta t u te R.R.S. 54-10 9 provides that a cert i f ied copy of the brand 
documen t shall be pr ima facie evidence of t he ownership of the 
l i v s t ock. Debtors argue that s uch prima f a c i e ev i dence ma y be 
rebut t ed , and this court accept s such argument , but no s uch 
rebut t al evi dence was provided. 

Debtor s argue that the Memorandum Opinion issued by the 
Uni t ed State s District Court for the Distr i ct of Nebras ka, 
unpub l i shed, I the Matter o f Orville E. Hansen, CV82-0-41 2, 
CV82 - 0-46 4 and CV82-0 - 515, filed December 21, 1982, is the most 
r e c ent interpre t at i on of Nebraska law with regard to t he co­
ownership interest of a spouse and that such case s o. ehow binds 
t hi s Court to determine that the mari tal rela tio nship itself 
cre a t es such a co-ownership interest. This Court does not accept 
t ha t argument . In t he opinion Judge Beam ci tes In re l~hiteside ' s 
Esta t , supra, for the position that t he form of owner sh i p in 
which prope rty i s taken depe ds to a substantial extent on t he 
i ntent of the parties. The ·ntent of t he pa r ties is det rmined by 
a f a c tual inquiry a nd, a s stated above , it is the burden of the 
c l a i mant t o prove the intent of the parties concerning a l l 
el ements o f the claimant 's ownersh i p interest. 

Mr . , Se l den so l d the milk and t h e mi lk chec ks were made i n his 
name . Mr . Se l den sold the catt le a nd t h e cattle check s were ma d e 
in hi s name . Mr . Selden purchased cattle a nd the documentary 
ev ide nce of owners hi p shows ownersh ip i n h i s name . Mr. Seld en 
owned t he brand. lr. Selden s i gne d the original notes, security 
ag r e eme nt a nd financ i ng statement . A portion o f the deposit ion o f 
Mrs . Selden was pre sented. She sta t e d tha t s he be lieve she had 
an ow. e r s h i p interes t becaus e she worked on the farm and because 
s he wa s marr i e d to Mr . Selden . Mrs. Sel d en d id not t e stify at 
tr i a l a nd Mr . Selden did not t es tify tha t t here was a ny express 
agreemen t between Mr. and Mrs . Se lden c oncerni ng t he ownership of 
t he non- t it l ed personal property. 

It is t e conc lus ion o f th i s Court that she does not have an 
ow nership i nte r est i n the property. 

I I. Waiver of e curi t y Interest 

7he seco nd i ss e concerns t he possibi li t y of a waiver of i ts 
r:- i g~ t s un , r t he s ccur i ty agreemen t by t he: Da nk pr i or to the 
' . tcr ve tion of t he FDIC. Th deb t or s c lu im thu t the Bank v;a i ved 
1ts sc ~ urity ~ntcrcJ t i 11 n l l of tho ~e i t ems o f c o l l at8r 1 wh i c h 
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the debtor s s o ld prior t o and af er f il i ng bankruptcy and tha t as 
a result of the waiver, the Bank a nd i ts s uccessor, the FDIC, 
c annot obtain reli e f f o r cause. In other words, the debtors claim 
tha t as a res ult of the pract i ce befween the Bank and the de b t ors, 
t he debt o rs h d a right to sell collat eral a nd u se t he ? r oceeds 
for t he o p rati o n of the business. They d id use and s ell the 
co l l a teral and u se the proceeds i n t he operat i o n of the bus i ne ss 
a d the FDIC has n o r ight to obta i n re l ief from t he s tay bee-use 
they did s o. 

The Nebraska Su!_)reme Cour t def init i on of "waiver" is f ound in 
Li pe v s . Worl d Insurance Co., 1 42 Neb . 22 , 27 , 5 N.W.2d 95, 98 
(1 942 ) : 

"'Waive r' has been define d as a volun t ary 
and i ntentional relinquishment or abando nmen t 
of a known existing lega l right, advantage, 
benefit , claim, or privi l ege, which except for 
such waiver the party would have enj o y ed; the 
volu n tary abandonment or surrend r , by a 
capab l e person , of a r i ght known by him to 
e x i st , with the i ntent t hat such right sha l l 
be s urrendered and suc h person fore ver 
d epr i ved of i ts benefit; o r such conduct as 
wa r rants an infe rence of t he reli nquishment of 
s uch r i ght ; or the i ntent ional doi n g o f an act 
i nconsis t n t \'lith c l aiming i t." 

n State Ba nk, Pa l mer vs. Secular-Bishop Gra in Co ., 21 7 Neb. 
37 9, 3 49 J.W.2d- 9 2 (1984 ) t he Nebraska Supreme Court ana l yzed t he 
p revious c a ses in wh ich the wa i er of a sec uri ty interest had been 
argued and concl uded that t h e bank could wa ive its i nte rest by its 
practi ce s . 

The Nebraska Su?re me Court in Secula r -Bishop, s upra, directed 
that t he s tandard of proof to b e applie d by t he t ria l c o ur t to t he 
wai ve r argument is by cl e a r a nd convincing evidenc e, be i ng that 
amoun t of e i dence wh i c h produce s i n t he t r i er o f f ac t a firm 
bel ie f o r conviction about the e x istenc e of a fact t o b e proved. 
I d. at 917 . 

~ ebraska u.c.c. §9-306 (2 ) (Reissue 1980) t a t es: 

" Except \-Jhere t his a r ticle o thcrwi s .:; p r ovide s , 
a s ecu r ity i n terest continues in co l l atera l 
notwith s t a n d ing sale, e xchange or other 
dis posi tion t hereof unle s s the di spos i t ion was 
a u t ori zGd by t he s ecured p - rt y i n t he 
s curit y ag r e emen t or o the rw ise , a n d al so 
con t · n u c s i n i1 n y i c n t i f i a b l c ~)roc c c d s 
i r cl u ' i ng co l lcctiot t::; - cc0. iv cc~ l v the dL:otor ". 
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The poss i bility of a waive r of t he securi t y i nterest i s 
derive from the "or othenrise" language o f § 9- 306 ( 2) . I n Centra l 
Ca l . Eg i p. Co . vs. Dolk Tr actor Co., s upra , t he California ~cur t 
when interpreting the Cal i f o r n ia equiva l en t of Nebraska U.C.C . 
§ 9-3 06{2) stated : 

"While we interpr et ' or otherv;i se' to permit 
an implied agreement , we bel i eve that such a n 
implied agreemen s hou l d be found with e xtreme 
hesitancy and should generally be limited to 
the s i tua t ion o f a prior course of dealing 
with the debtor permitting disposition. The 
issue is a question of fact, but the tria l 
court should carefu l ly cons i der the written 
prohibition against disposition found in the 
security agreement as a n important f a ctor in 
the factual determinatio n and should determi ne 
the matter in favor of the written .prohibition 
unle ss such conclusion is unreasonabl e under 
the c ircumstances" . Id. at 8 62 , 144 Cal. 
Rptr . at 371. 

The facts a re clear . The securi t y a greement prohibits the 
sale of collateral . The ac t ual practice was for almost daily sa l e 
o f milk , the dai l y use of grain and hay as feed for the livestock, 
t he regula r sa l e a nd purcha e of livestock a nd r ep l acement 
live s t ock, the us o f t e cash pro c e eds for t he general operations 
o f the f arm . The Ba nk did no t a t tempt to enforce its securi ty 
intere s t a nd did no t di rect t he debtors to t e r mi na t e their 
prac t i ces. From the ev i dence it is apparent that such litera l 
i n t e rpretation and en~orcement of t he security agreement wou ld 
have proh ibit€~ the operation o f the f arm and the a i ry bu s i ness. 
I f the Bank would h av really prohibited the use o f the grain and 
ha y, t he c ows would have starved. There t hen would have been no 
mi lk . If the Bank wou l d have prohibi t ed the sal e of l ivestock a nd 
the repurc ha se of r e p l acement l ivestock, eventually the herd would 
have been unable to p rov i de milk. I f the Bank h a d prohib i t e d t he 
sa l e of milk, t here wou l d have been no receipts for the operation 
of the business or the potential repayme nt of the bank deb t. If 
t he Bank would ave prohi bited the use of the proceeds from t h e 
sale o f the milk, there would h ave been no c rop planted or 
harv~sted, no grai n o r hay t o f eed the l'vesto c k, n o mi l k t o sell, 
no f oo o r housing o r utilities f or the Se l dens, no busine ss . 

Thi s Court mus t conclude t ha t the Bank did not i nte d t o 
enforce it s r igh ts under the securi t y agreement e ither as t o t hird 
parti e s o r as to t he debtors themse l ves. The l o a ns were ma de to 
an o perating bus iness a nd the operating busi n ss \ las authorized t o 
use t e o ll ilter 1 in t he hopes of p rod c inJ a pro fi t wh i c h wou ld 
pay b ck the l oQns . 
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The FDIC argues that t he Secu l ar-Bi s hop c ase and o ther s like 
it a r e not appl i c ab l e because i n e a c h o f thos e cases t h e c our t wa s 
i n t e rpr et ing t he r i g ht s o f t h e s c ur d credi tor a s a gai n s t a thi rd 
party p u r c haser of s e cured col l a ter a l. In contrast , in t h e Se lden 
case the Court is r e_uired to int erpret the rights of the secure d 
cred itor as agai nst the debtor who granted t he securi ty i nterest 
in the proper~y. Such r ea s oning does not help the FDIC . In 
Secu l a r -Bi shop and i n e ach of t he c a ses int erpretect by i t , the 
emphasis of the court wa s to inquire i nto t h e r elationshi p between 
the debtor and the c r ed i t o r to d e t ermine wh e ther or not a waiver 
had occurre d. I t is true t hat in e ach o f tho s e c ase s t he thi rd­
party purchaser o f s e cured col la t e r a l was t he benefic iary of the 
wai ver bec au s e the t hird party, if t he wa i v e r wa s s u sta ined, wa s 
not r equi r e d t o pay for t h e collateral twice . However , t h e 
q uesti on before th i s Court is " Did t he sec u red party \"laive i t s 
r i g ht to e nforc e i ts s e c uri ty i nterest a s t o c o lla t era l wh i c h wa s 
used and sold b y the debtor?" Th i s Cou r t concl des that t he prior 
c ourse of dealing be tween the Bank a nd the d e b t o rs permi tted the 
debtor s to d'spo s e of the c o l lateral notwithstan d ing the wri tten 
proh ibition i n the s e curity a greement . 

In the bankruptcy context this means that each of the sa l es 
nd ea c h of the uses o f c o l latera l and e ach of t he u ses of 

p roce eds of the sales o f such col late r a l wh i c h were in the 
ord inary course of bus i n ess a r e lega l and are permit t ed a nd cannot 
b e u sed as "ca s e'1 t o gra t t he FDIC re l ief from the automa t i c 
s tay. 

Several quest ions st i l l r equire ans wers . First, i s the FDIC 
s ubjec t to the v2iver d efense ? Second, does the FDIC have a r ight 
to reassert the use and sa le p rohi b i t ions in the s ecurity 
agreement, i f such waiver d oe s apply to the FDIC? Th ird , doe s the 
payment fo r professiona l ser vices o f management con su l tant s and 
l awyers witho u t court app rova l a mount t o " c ause " wh i ch should 
r esult i n re l ief being g r a n ted? Fourth, does the FDI C hav e a 
pe r f e c t ed s e c uri ty inte r est i n a ny collateral at th i s t'me, and, 
i f so , what is the ext ent of that s e cur ity interest? 

III. FD I C Defense · 
Section 36 3 

The FDI C, in addition to a r g uing tha t Sec u l ar-Bi s hop does not 
apply , urge s two rea s ons why t he waiver t h eory i s no t a p pl i c a ble 
to t h e FDI C. The fi r st i s t at e ven if there wa s a waiver of the 
s ecu r ity inter es t pr io r to the bankr uptcy pe t i t ion being f il e d , 
once the ba n kruptcy pet i t i on i ~ fi l e the n §363 of the Bankruptcy 
Cod e comes i nto effec t a nd t h o proh ibi ti o n o n t he use of cash 
c ol l a t e r · l wit o u t con sen t of th e c r _d i t or wo uld b e a pp l i cab l e . 
·rhc DI f ur t 1er a rg ues tha t t he grai n, ha y , l ive s t o c k and milk 
:·roduc ts a rc ~~ h co l l at e r a l p ur s ua nt t o the d e finit i on in §36 3( a ) 
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and so the debtor-in-possession is prohibited from using cash 
collateral without f irst obtaining permission of t he creditor or 
t he Cour t purs ua .;t o §363 (c). 

The pre b l e \vi th that a r gument is that the state law securi t y 
inte r est i n the gra i n, hay, livestock a nd milk proceeds was 
waive d. Such waive r me ans that the creditor does not have an 
int~res t in the "co llate ra l " and since the cre di t or does not have 
such an interes t , the "collateral" is not cas h collateral purs uant 
to the definition of §363(a) o f the Bankruptcy Code. Since the 
"collateral" is not "cash collateral " pursuant to the Bankruptcy 
Code as long as t he waiver is in effect, the deb tor d o es not need 
permission of t h e creditor, because the creditor has no interest 
in the p r operty and does not ne ed permission of the Court because 
the proper ty i s not cash collatera~ a nd because §363( c)( 1) 
provides that the trustee (or debtor-in-possessi on) may, in t he 
o rd inary course of business , wi t hout not ice or a hearing use the 
prope r ty and sel l t~e property. 

The agreement provide s that even if any provi sio n s of the 
ag eement a re waived, such waiver does not preclude the Ba nk from 
there after enforcing any provi sion previously waived. Therefore, 
although the Bank has waived its security interest i n c er ain 
colla t eral , i t or i t s succes s or , the FDIC acting as rece i ver, may 
r eassert the creditor's rights under the agreement at any t i me. 

The d ebtors argue t hat such a waiver means that the Bank's 
security int erest was not perfected on the da t e t he bankruptcy was 
f iled a nd , theref ore, the debtor-in-possess'on~ holding t he r i ghts 
o f a trustee, may exercise the "s t r ong-arm powers" o f §54 4 o f the 
Bankruptcy Code and put t he Bank's i n terest permane nt l y behind t he 
i nterest o f the d e bto r- i n-possession. Such a n interpreta ti~n of 
the U i form Commercia l Code and t h e Bankruptcy Code would e nab le 
t he debtor t o permane n t l y e l i mi nate the c l aimed lien 'of t he Bank 
i n a ll or most of t he collat ra l. 

Thi s court f inds t a t he waiver of the right o f t he Bank to 
e nforce i ts securi ty i nteres t i n c ollatera l does not make the Bank 
unperfected . Th e re was a va lid f iled f i n n c i ng s t atemen t on file 
o n ll e da t e the Se l d ens d ecla r e d bankruptcy. Therefore, t he 
Bank's i n t erest i n the colla tera l was perfec ted. However, the 
Bank , t hrough i ts p r a c t i es, ha d wa ived i ts righ t s t o p r ohibit the 
sa l e or use of tha t c o l latera l a nd until it rea sse rted its r ights 
by some a f f i rmat i ve act , it ha d no in t e res t in the property which 
wo u ld require t he d btor - in-pos s ss i on to o btain court approva l 
f or i ts sal e or use unde r §363 o f t he Bankru ptcy Co de. 

The financing sta t emen t was very speci fic a s to the 
col l atera l whi c h w s cove r e d, whi ch includ d products of the 
livestock and, t h refore , the milk product and t he proceeds 

) 

'I ,, 
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thereof were ade q uately identif i ed a nd t he Bank d i d perfect a 
security interest in t he milk product, which i t then promptly 
wai ved. 

b ) Immunity from State Law Claims 

The next a r gumen t of the FDIC i s t hat f ederal law p r oh' b it s 
the application o f a s ta t e law defense to the FDI C' s cla im - to an 
interest in t he c ol latera l. The argume n t o f the FDIC is as 
f o llows: it i s important t ha t the FDI C b e abl e t o re l y on t h e 
books and records of banks when conducting ongoi ng exa mi na tions, 
to hav e resort to national uniformity, wi t hout radica l var i ations 
result ing from varying state l aws , in its l ega l abil i ty to 
overcome borrower def enses to collection of debts; and t o be able 
t o e va lua te quickly from the records of a closed bank, the 
potential l o ss to the deposit i nsuran ce f und t hat could result 
from the clos i n g and to se l ect the method of clos ing tha~ 
mi n imizes t h a t l o s s . Based upon that general policy theory, the 
FDI C claims tha t Congress recognized those s~ecial cons ide rations 
and pas sed a speci f ic s tatu te to protect the FDIC from d efenses 
which a debtor may have ha d against the fa ile d bank. Th a t sta t ute 
is 12 u. s. c . §1 823(e) which reads: 

No agreement wh i ch tends to dimini sh or d efeat 
t he right , t i tle o r interest o f the 
Corpo ration in a ny asset acqu ired by it under 
thi s section, either as securi t for a loan or 
by purcha se, shal l be valid aga inst the 
corporation unless such agreement ( 1 ) shal l be 
i n wr it i ng, ( 2 ) shal l have been executed by 
the bank and the person o r persons claimi . g an 
adverse i nteres t t hereunder, inc luding the 
o bl igor , contemporaneously wi th the 
a c quis it ion of t he asse t by the bank (3) shall 
have b e en approved by the board of directors 
of the bank or its loan committee , whi ch 
approval s hal l be r ef ected in the minutes of 
sa id board o r commi ttee , and (4) sha l l have 
been, conti nuously , from the t i me of its 
e xecu tion , an of fi c ial r e c ord of the bank . 

In addi t i on to the statute, the FDIC cites t he Uni t ed States 
Supreme Cour t ca s o f D' Oench, Duhme & C . , vs. Federal Deposit 
I ns urance Corporatio n, 315 U.S . 447 (1 942 ). The supp lemental 
bri e f o f the FDI C, at page 9 states: 

" Broa dly sta t ed, t he ru le of D'Oench, 
D hme i s t ha t a person \vho j oins v; i tll b an]· 
in c r e.J.ting paper tha t gi v e s t he appeara n ce of 
an ils s t wil l no t be hc ilrd to ·...:omp in t h t 
the pilpc r is u nenfor ceable be caus of som 
a r r a n g c m c n t v: i t l t. h c h • , k \·11 i c h t h c~ p o r s o 



-1 4-

' l ent himself to ' that had the result of 
r ender i ng the paper invalid. The class ic 
example is the person who gives a note to the 
ba nk with the understanding that it will not 
be called for payment." 

Further, on page 9 o f t he brief, the FDIC alleges t ha t t he 
f acts i n the Selden case are ana logous to those in FDIC ·s. Alker, 
151 F .2d 907 (3rd Cir. 1945). The FDIC states: 

In that case the debtor al leged that an 
ora l agreement existe d between h imsel f and the 
bank that if additional col lat eral were put up 
to secure a loan, the bank would not call the 
loa n or dis turb the collatera l unti l the 
collateral's value had risen so the d ebtor 
could recover his equity. Since t hat 
a g reement was not a pparent f rom bank records, 
the court, f ollowing D'Oench, Duhme, held it 
was unenforc eable . 

In t e e l den case there is no ora l or written agreement 
between the bank and t he debtor wh ich would tend to dimini s h or 
defeat t he right, ti t le or interes t of the Corporation. There is 
an ongoing practi ce by the Bank a nd the debtor whereby t he Bank' s 
sec rity i n ter est was waived purs uant to state law. 

Co ntrary to the position asserted by the FDIC, 12 U.S. C. 
§ 1823 does not apply t o t his case . Tha t section deals with the 
FDIC in its corpora t e capacity , not in i t s capacity as receiver of 
a s ta t e bank. The who l e scheme of t h e various subsections of 
§182 3 clea rly deal with the FDIC in its corporate capacity and not 
i n its capacit as receiver. 

Another section, 12 u.s.c. §1821(e), s pecifically details the 
power and au t o r i ty of t h e FDI C a s r eceiver of state banks and is 
the s ect i on the FDIC mentions in its mo t i on as its authority fo r 
f i l ing the motion. T is s e ction says: 

11 
••• ith r espect t o a ny such i nsured State 

bank or i n sured branc h of a f o reign bank, the 
Co rpora tion a s such rece i ver shall possess al l 
the ri h t s, p owers a nd pr i v ilege s grante d by · 
St te law t o a r e cei ve r of a St ate bank." 

I t seems t o this Court that if t he FDIC as receiver o f a 
State ba nk posse ses the rights, powers and privileges gran t ed b y 
S tate l a w to a receiver o f a State banl, t hen it is a lso sub ject 
to the Sta t e law d efe n s s that a non- FDI C re e i ver o f a State bank 
vi o u l b c u b j e c t to . See F D I C v s . Leu. c h , 5 2 5 I • up p . 1 3 7 9 ( E . . 
i· i h. , S.D . 198 1 ). FDIC vs. A hl cy , 585 F.2d 157 , 101 ( 6 t h Ci r. 
1978 ). 
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The D'Oench , Duhme case, re lied upon by t he FDIC d oes not 
he lp the FDIC i n t h is cas • I n D' Oench, Duhme , a n individu 1 had 
e xecuted a note and delivered i t to a bank which eventua lly 
fail ed. The note was renewed on several di fferent occasions and 
the r e c eipts for the notes contained the s ta temen t "Th i s note is 
given wi th t he unders t andi n g it wil l not be c a l led for payment. 
All interes t payments to be repaid." Th e FDI C h ad no k nowledg e of 
the ex is tence o f the receipts until a fter i t made d emand for 
payment on the rene wa l note fo l l owing t h e fa i l ure o f the b a nk . 
The ques·tion for the Court wa s whether Stat e l a w applied t o the 
d etermination o f liabili ty of t e ma k e r of the note o r whether 
some fede r al common law applied \vhich wou ld require t he payment of 
the note. 

Just· c e Douglas reviewed the language of §1 2b (s ) of t he 
Federal Reserve Act , 1 2 u.s.c. §264(s) a nd found that t he 
provi sions of the Ac t reve led a federal pol icy to prot ect the 
insur ing government a gency nd t o p r o t ect the public f und s which 
it adm i n iste rs against misrepresent at ions a s t o the securities or 
o t h er assets in t he portfol ios of the banks which the agency 
insures or to whi c h i t makes loans . 315 u. s. a t 45 7. He then 
we nt on for seve r al pages to discuss the f e deral policy and the 
t ypes of s ituat i ons in which debtors and/or bank o fficers engaged 
i n s ome type of pract i ce which permitted ~he records of the b ank 
to show asset s that r e ally were not owned by the ba nk. He found 
a n important federal policy to protect the agency from such 
misrep resent at ions 7 mi sstatement s a s to the genuineness or 
i ntegrity of secur it i es in the portf olio of banks a nd therefor e 
fou nd t hat f ederal la~ s hould appl y . Hi s opinion , therefore , 
precluded the mak r o f t he note from arguing t he State law defense 
of l ack o f cons ider a t i on. Id . at 46 1. 

J ustice Jackson in a lengthy c oncurring opini on a ttempted to 
define those areas o f banking law in which Sta t e law migh t appl y 
beca us e it d i d not i nterfere wi th the gen r al f e der a l policy. He 
state s a t 315 U. S. 474 : 

" No doubt many question s as to the 
liability of part ies to conmercial pap e r wh i ch 
comes into the hands of the Corporatio n wi l l 
best be solve d by apply ing the l o c a l l aw with 
r e fe rence to wh ich the makers and the insured 
bank presuma b ly c ont r acted. The Corporation· 
woul d s ucceed on l y to t he ri ght s which the 
ba nk i tse lf acquired where o r dinary and good 
fait h commerc ia l t ransactions are invo lved . " 

The Se lden ca se involves ordinz.:ry COi lme r ci a l trans actions 
pursuant to State 1 w. It docs not involve mi srepresentat ion by 

hG bto r s or by ba nk o ff icGr ., con e e r ni ng t h e v a 1 idi t y of 
;, ~ c u r i t i c s and i t does no t 011<..: \..! r n or wl or \·Jr i t t c n w g r ceme n t s 



-1 6 -

between t he debtors and t he bank wh i ch could mis l ead the FDIC in 
ma king i t s necessary evaluations of t he cap'tal s truc t ure and 
assets of a Sta t e bank. It concern? only ordinar y c ommercial 
transactions and t he State law provisions that permit a securi t y 
interest o f a creditor t o be wai ed through practice and 
procedure , rather t han a g reement or mis representat i on . There is 
no federal statute nor i s there any f ederal policy which should 
i ntervene to grant t he FDIC as receiver of a State bank r igh ts 
super i or to those t hat t he State bank i t self would h a ve h a d i f it 
ha d surviv ed t o part i c ipa te in the Se lden bankrupt cy ca s e. 
Therefore, the claim of the FDI C that it is not subject to the 
11 Wa iver 11 defense of the Seldens is not a c cepted . 

I V. Reassert ion of Int e rest in Collateral 

Pu rsuant to the t erms of the security agreement the FDI C 
reas serted its righ ts t o e nforce the t e rms of the security 
a greement whe n it took a f firmative action to take possession o f 
t he mi lk c hec ks and noti f ied the debtors that sale of t he milk and 
us e o f t he proceeds from such sale was not consented t o by the 
FDIC . The FDIC has possession of certa i n c hecks r e present i ng milk 
procee ds . Th e security int erest of the FDIC d id attach to such 
proceeds and those p roceeds are cash collateral pursuant t o the 
de f inition o f §363 o t he Bankruptcy Code. The FDIC reas s ert ed 
i ts ri g h t to enforce the terms of the security agre eme nt 
conce rning the l i vestock when it filed its motion f o r relief f rom ) 
sta y i n August of 1985. Therefore, the proceeds of the s ale of 
l i v e s toc k , which sa l e took place in September of 1985, are subj e ct 
to t he s ecurity inte rest s of the FDIC and are cash collateral. 

I f any of t he hay and grain which was on hand on the date 
t hat t e b a nkruptc y petition was f iled was still in ex i s tence on 

ugust 10, 1985 , the date of the filing o f the motion f or the 
r l i ef from the a utoma ti c stay, t he grain and hay ar~ also subj ect 
to t he securi t y in t eres t s of t he FDIC and a r e cash col latera l 
pursuant to § 36 3 . The debtor s have the legal obliga t ion pursuant 
t o § 363 to o b t a in the conse n t of the secured credi t or or to obta in 
the consent o f the Court before f urther using or s ell i ng any cash 
colla t eral . 

V. Cause 

Payment of the management con s ul tants and payment o f the 
l awyers from p roperty o f the e sta t e without court appro val i s a 
viola t ion of 11 u. s.c . §§327 , 328 and §§330, 331. In add i tion , 
debtors' a ttorneys fail e d to c omply with 11 U. S. C. § 32 9 regarding 
di sc l osure of compen s~t i on. Th i s Cour t has previo u s l y f ound tha t 
vi ola tion of t he Bankrup t cy Code c<1n be "cau se " und er §362 (d ) ( 1) 
t he r eby g i v i ng the Court ower to g ran t r e l i e f from the a tomati c 
sta y. See u .ubl i shed op i n ion f iled January 3, 1 986 , i n McMa rtin 
I d us tries , Inc . , ~i<S S- 1 190 . See ~l so In re \v.Il.I., Inc., 10 
B. C. D. S3G ( D • • D. 198 3 ). I n th is c ;lse , hoH ver, t l e debtors 
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have be en r e presented by cou ns e l a t e very stage o f the 
adm i ni s tration of t he e state . They have fol l owed the direct ions 
of coun s el a nd ha ve made payments to the ma nage ment consultants 
a nd to t e attorneys as a result of adv i ce g iven t he m by coun s e l. 
To grant rel ief from t he stay under these c i rcumstanc e s would be 
un fair t o the d ebtors in pos s e ss i o n. The appropria te pe nalty 
should be mete d out to the a ttorneys a nd t o the managemen t 
con s ultant s who were paid withou t court a u tho r i ty . In add i t ion , 
if the d ebtor- i n-possession has pa id pre-peti t i o n d e bts a s all ege d 
by the cre di tor , a nd has d one s o o n the adv i c e o f couns el, such 
payment s may b e b r ought back i n t o t h e estate und er the appropriate 
circumstanc es. Thi s Cour t will not l ay the blame on the d e b t ors ­
i n - possess i on who, i n good f ai th, employed t he ser v i ces of 
knowledge able bank r uptcy a ttorneys and f o llowed thei r a d v i ce. 
Even though suc h a d v i ce seems to b e ina ppropr i ate and erroneous , 
these debtors under t hese circumstances , sha l l not be p u n i shed fo r 
f ollowing it. 

VI. Eq u it y Ne cessary for Effecive Reorganiza t ion 
~nd Adequate Protection 

Debt ors have no e quity in the colla tera l. It is necessar y t o 
a n e ff e c t i ve r eorg a n iza tion. The creditor was undersec u r e d o n the 
da te the pet i t ion wa s fil ed, but the on l y evidence of f ur t her 
d ec line in va lue of the c o l l ate r al c oncerns use and sa l e which 
were i mpliedly a u t horized. Cr ed i tor, therefore, has no right to 
re l ie f o n t he g rou d s o f l ack o f a e quate pro tectio n. 

The s tipu l at ion betwe e n t h e pa r t i es con c e rning the s a l e o f 
milk and the use of the pro ceeds sha 1 rema i n i n e ffe c t un t il a 
h ea ring i s held a t the request o f either pa rty on t h e u s e of cash 
c ol late ral. Such hear ing shall be p rovid e d by t he Cle r k' s o ff i ce . 

Re li e f d e n i e d . 

D TED: Ja nua r y 2 7 , 1986. 
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