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CA S E ~o . BK8 2-1 3~2 

Ch . 7 

This ma t t er came o f o r hearing on the Motion to Dete r mine 
Discharg _abi l i t y of De b t fil ed by Richa rd L. Mulke y , Jr ., Debto r . 
Appearing o n b e hal f of t he debtor, Ri c ha rd L . Mu lke y , Jr ., was 
James Jansen o f Stave, Cof f e y , Swenson, Jansen & Schat z, P .. , ~f 

Omaha, Nebraska. Appear i n g o n behalf of Ge orge a d Theodo ra 
Barelos was Frank Me a r s of Oma ha , Ne bra ska . 

Fa cts 

Richard a nd Louise Mulkey , ( "debtors") , fi led a pet i. t o n 
und e r Chapter 7 o n Jul y 30 , 1982. Debtors fa il e d to i n c l ud~ 

George and Th e odora Barelos , creditors i n this a c t· on ~nd the 
parents of Loui se Mu lkey, in t he i r li st of cred i tors . All 
cred i tors we r e req ire to fil e a proof o f c l aim o n o r befor e 
March 1 1, 19 83 . A proof of cla im was never f i l e d by George a~c 
The odora Ba -e los . T~e Bankr uptcy Court discharg ed the de tors ~~ 

Octo ber 19, 1983. 

The a l leged e bt in q uestion involved a t ransaction wherrby 
Ri chard Mu lkey us ed Georg e and The odora Ba r e l os' c er ificate o: 
d e pos it as colla t era · n o rder t o s ec r e a bus i ne s l oan from ~e 
United Sta es Nat ion a 1 Ba n k of Omaha ( " Bank" ) • Thi s t r ans a c t" o ;-: 
took pl a c e on Au g ust 28 , 198 1 , ~rior to debtors f i l ing the i r 
pet ition for rel ief . Theodora Bare l o s a nd Lou i se Mulke y w r e 
nev e r inc l ude ·n the tran s acti o n. George Bare l os ass i gn d th~ 

c ert ificate o f de pos i t o ver to t he Ba n k i n an a greemen t which 
stated , " I t i s nder stood that t h i s sav i ngs as signme. t :erta1ns ·~o 
the borro wi ng of Rich::t r d L. Mul key. " The Ba n k v iewec:i Geor g 
Bare los n o t s a co-borrowe r but as a thi r d party hypo thec 3 t o~ . 

As a r e sult of th is tr nsac t i on , t he Bank adv a n c d Rich rd Mu J Pf 

addi cional fu n s f o r his bu s i n ss . No a g r e ment con cen iLg the 
ce r t i fica te of de pos it was ever r educed t o wri ti ng betwc~n R1c aru 
Mul key and orge Bar los. o stock was e v e r is s ued b ~ >lulk··y ' :: 
bu s ines s to Georg e Ba r e l os in excha nge f or t h e rans ct ir>rl . 
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Rich a ,1u l key cubs e gu nt l y fe l behi nd i n h is pa ym ~nt · t 
the Ba nk whi ch eventua l l y l d t o the l oa n bei n de clared in 
d fa u l t. Th e Ba n k Qpp l i e d Ge o rg and T. e o d ora Ba r elos' 
cer tif i c a t e of deposit to th u n pa id ba ance of t he loan s omet i me 
in the fal l of 1 982 . By th i s time George Bare los' m n tal capacity 
had deteriorated due t o Alzhe im r 's di sea se . Th odora Bare l os 
be came a war e of the Bank's posi~ion when she r ece i ved a s tatemen t 
o f the t ransac t i on o n Nove mbe r 9 , 1 982. Shortly a f t e r t h i s , 

heodor B r e l os a pproach e d Ri chard Mul ke y con c e r ning t h e 
c e r ti f i ca te o f deposi t. I t was at t his time Richard Mul ey t old 
Theodora Ba r elos t hat he and his wi f e had fi led bankruptcy . It 
was a l s o around t h i s time that Ri chard and Louise Mulkey had 
sepa ra ted. 

At this po in t t he fa c t s become unclear . Theodora Ba re la 
discus sed the r e payment of the certi f ica te of deposi t on several 
occa~ions wi t h Richard Mulkey, bu t the xact da tes of he s e 
discussions are not known . I t ppear s t hat the fir st conver s a tion 
took place e ithe r i No vember , 1982, o r January , 1 98 3. The fin a l 
d iscussion occur red in Augus t , 1 984, when Ri chard Mu l key ga ve 
Theodora Bare los an uns i gned promi ssory note. In between t hese 
conversations, Richard Mul k e y ve n t over to Theodora Ba r elos' hous e 
in order to di s c uss the c ertif icate of deposit. Th e odo r a Bar los 
i nfo r med Ric hard Mulke y that she neede d t 1e money to ta ke care o f 
George 's expenses . Ric hard Mulk ey r e sponded t hat h e wo u l d s ee 
what he could do . Sub seq uen t to t h e fi nal conve r s a t i o n, The odora 
Barelos made s everal a tte mpt s to contac t Richard Mu l key . I n 
res ponse, Richa r d Mulkey wrote a letter t o Theodora Barelos 
e x p l aining hi s problems with t he I RS and how h e didn ' t ave the 
"re sources to c omplete those pl a ns." 

Th is matter comes be fore t he Cour t o n Ri c hard Mu lkey's mo t i o n 
to reopen h i s ba nkruptcy case in order t o d e te rm i ne whe ther the 
alleged deb t to Ge orge a nd Theodo ra Ba r elos had be en discharge d b y 
operation o f t he Cou r t's di scha rg o r der of Oc t ober 19, 19 83 . 

Debtor conte nds that: 1) the c er t ifica t e of deposit was 
i n ves t me n t c a pi ta l to be used i n d e btor ' s bus ne s s; 2 cred i tors 
had act ua l knowledge of the b ankr uptcy p oceed· g n or be fo re 
March 1 1 , 1983 ; 3 ) the a lleged d e bt was d i sc a rged at the 
con c l u s ion o f t he bankruptcy proceed ings . 

Cr editor s c laim: 1 ) the c ertificate o f d eposi t was not 
inve stment c a pit a l ; 2) the d bt wa s no t discharged becau se t heir 
name had been omitte d fr om the l i t o f c r edi t o r s . 

The issues be for e the Court a re : 1) whet he r a deb t ever 
e xi sted be t ween the parties; 2 ) whethe r f ai lin9 t o li st a c r .ditor 
o n the sche d u l es discha r ge s the d e b t or fr om r ep yi ng the 
obligat ion o nc e a discharge orde r has bee n entered f rom t h Court ; 
3 ) whe t her creditor ha d time ly noti c e or ac tua l know ledge of the 
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ban kr ptcy pro e e i n g s ; 4 ) wheth r deb or s hould be a llow d t o 
ame nd the sch dulcs after t e exp i r t ion o f the cl a1 m p r od in 
orde r t o di s c harge the o mi tted d b t . 

Issues, Conclu s i on s o f Law a nd Di s cu ssi o n 

I 

Whether a debt e v r ex i sted b e twe en the par ties . 

The t erm debt and c l a im coex ist togethe r under the Code . 
Debt mea n s "liabili ty on a claim." 11 U. S. C. § 101(11) . Cl a i m l;:, 

defi ned as a '' right to payment , whe ther or not sue ri h t is 
reduce d to judgme t , liqu i date d, fixe d, cont i ngent , ~at red , 

nma t ured , d i sputed , l e g a , equitab l e, s ecured, or un s ecur d. " 1 

U S.C. § 101(4 ) (A) . "The def i n ti on of a claim ha s been b r oadly 
expande d to includ e all l ega l o bligations of t he d ebtor, no a t t e r 
how remote o r c ont i ngent. '' 3 Co l lier on Bankrup tcy ~ 523.04 , a t 
52 3- 11 (15th ed. 198 6 ). 

I n the presen t case , Ri cha r d Mulke y sought a dd i tion f u di ,g 
for a busi n ess l o n f rom the Bank. The l oa n wou ld not be approved 
by t he Bank unles s de btor provided additional co l latera . Gear e 
Ba relos as s igned t he certificate of deposit over t o he Bank as 
security for Richard Mul key's business l oan. Mulkey cl aimed t a t 
the c ertifica e of d epos it wa s i nvestment c api tal . I f t h is we re 
so , the Ba nk wou ld have to turn t he cert i fi ca t e of deposit ov e r t o 
Mulkey's business at the c ompletion of the loan agreement . Si n c e 
the c e rtif icate of deposit w s still i n George and Theodo a 
Ba r elos' n me, th e Ba nk ha d to re urn it to them inste ad o f 

i chard Mulke y or hi s bus "ne s s. urthe r , if t h e certi f i cate o f 
d pos i t wa s inde d i n ves t ment capita l to be used in Mu l key 's 
b us i ness , s t o c k from the bus i nes s woul d h ave been i ss ued to G orge 
and h odo ra Barelos. None was ever i ss u e d . Ad i ti ona ll y , if 
Mu i ' ey trea ted the c e rti f ica te of d e posit as inves tm n c pi ta l , 
t here would be no need for him to prepar and d eliver t o Th· odor 
Barelos t~e unsigned promissory note in Au st of 1 984. o r t h s e 
reaso ns, th Court concludes t hat the ce r t if i cate o f d pos i t wa s 
n o t investm nt capita l , and as l o n g as Richa rd Mu l key remai n e 
curren t on his l oan, Ge orge a nd Theodor a Ba r l os hcl a c on ti ngent 
claim. This conti ng e nt claim ripe ne i nto a d e bt once debtor 
defa u l ted on the l oan and the Ba n k app l ied Ge org e n heodora 
Bare los' c e rti f icate of de p o s it to the b l an ce o f e b t or ' s loan. 
11 U. S . ction 509(a) pr ovides : " An en t i ty t ha t is l iab le wi t ~ 
t he d btor on , or th t ha s secur ed ~ a c l aim of a r cd ito r agains~ 
t h e d e btor, a nd that pays s u ch c l a im , is subroga e to he r igh s 
of s uc h cr ditor to the ex t ent o f s u e payment." ·•nde r t h i s 
section , Ge rge a nd Thea o ra Ba re los , who ha suop l i d he 
n e c essa ry c o l lateral f o r the loa n ma d e by t he Ba nk to Ri chard 
Mu lkey, bee me creditors of the d btor s t o t h e xten t o f t he 
a mo u n t o f t he ce r t'fica te of depos it . As cred t ors , Geo r e and 
Thee ora Bare l os sho ld have been liste d o n deb t o r ' s srhedul 
pursuant to 11 U. S . . § 521(1) . 
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l i 

Wh t h e faili ng to list a e r e itor on the schedu l es 
di scha rge s t he debtor f r o m repayi ng t he obliga tion once a 
di c harge orde r has been entered from the Cour t ? 

Th e app lica b le section of the B nkrup cy Code is 52 3( a )(3 ) . 
Th is s ection p rov i aes that debtor i s no t d' s c h a rged from a d ebt in 
Chapter 7 whe n the creditor is not li s ted on the s ch d ul e s , u .. less 
ere i ter ha~ noti ce o r actual knowl edge of the p roceeding in t i me 
to file a p roof of claim. This sect i on i s de signed to remedy the 
harm c a used to a creditor a s a r esult of not be ing able t o 
pa r ti cipa t e in t h e proceedings. The r ight being protect ed by th i s 
s ection i s creditor ' s r ight to timel y fil e a proof of c l ai~. The 
burde n of provi ng noti ce or ac t ua l know l edge , u nder th is section , 
is p l a ced on t he debto r. 3 Coll ie r o n Bankrup t cy n 523.1 3, a t 
5 2 3-85 (15 th e d . 19 86 ) . 

Richard and Loui se Mu l key, who were r e presente d b y c ouns e l 
when t hey f iled their o r i g ina l pet i t l o n, did no t l ist G orge and 
Theodor a Bar e los a s c r ed itors on t heir schedules. The r efore , t e 
d ebt was not discha rge d unles s t he Mu l keys can establi sh that 
Georg e a nd Theodor a Barelos h a d no t i ce o r a ctual knowl e d g e o f t he 
bankruptcy procee i ngs . 

I I I 

Wha t constitutes notice or actual k nowl edge under Sect io r 
523{a}(3)? 

"The not ice con temp lated by this section of the Act i s a 
wri tte n o r pr inted noti e to the r e di tor." Ce nt ra l Cred t Coro . 
Mid-City ranch v. Rave n Craft , 258 So.2d 560, 561 ( La . Ct. App . 
1 972). "[Wri tte n] n o t i ce, from wha t eve r source , is s uffi cien t to 
mee t t h e r qu irements [ under t he statute] ." Matte r of Derr i co 
Can s t . Corp . , 1 B.R. 553, 555 ( Bankr . M.D . Fla . 1 8: ) . "The 
not i ce conte rn p lat d by the sta tute i s the formal wri t ten o r 
pr inted notice s ent t o t he c redito r by t he Ba nkruptcy Co urt. n 
Lashover v. Audler, 171 So . 2d 83 4 , 835 ( La . Ct. Ap p. 1965) . 
Not ice , f rom whateve r s ourc , appea rs t o be sa t js fi ed when 
cred itor has bee n s ent wr it ten not i ce t h a t debtor h s fil e 
bankruptcy. Al t h o ugh these state court dec isi o n s were 
i nte r pre ting t he pre deces sor to Section 5 23 ( a) (3 ), 1 they still 

1 " A discharge i n ba nkruptcy hall re l ease a bank r upt f ro~ a ll of 
hi s prova bl e d ebts , whe ther al l o wabl e i n ful l or in pa r t, except, 
such a s . .. ( 3) have n o t been duly schedu l ed in t ime f or r oof and 
a llowanc e , wit h t he n a me of the credi t o r, i f known to t h · 
bankrupt, unles s s u c h creditor had notice or a c tua l knowledge of 
the procee ding s in ba nkrup t cy ." Ba nkr . Act ,§ 1 7 , .S .C .A . § 35 . 
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· he L!w bec.Juse he po ic ies a n p urposes b·~hi .,, Secc:l r :-. 
ve r. t ' e n si g n i icantly c ha nged wit the , ·rption c :.: 

o d e . 

r pres 
52 3(a){3 ) 
t he p resent 

In t i s c se , Geo rge and Th e odora Barel o s rec ei ved he b u k 
statement, the unsig n e d premis s ry note, and the l ette r s bse1~e~t 
to t he u n s igne promissory n o te . No ne of these documen t s i nfo rnej 
George and Theodo r a Ba r elos , in a t imely f a s hion, tha t the 1u lk ~ s 
h d filed bankru pt c y . Therefor , Ge orge and T e od ra Bar. los we r 
not notified in wrlti n g of the b a kruptcy proceed ings . 

However, '.-Jri tte. no t i ce n e e d not be s e rved u p o n the -: redi t.cr 
if credl tor o b ta i ns time ly ac t ual k nowledge of t he b ank r Ip~c y 
p r oceed· ngs. " Act ua l knowledge mu s t b e more than ca sua l 
in f o rmat ion a nd should inc l ud e knowled ge of where and wh en t e 
b a n k r u ptcy has been f il ed." I n re Rob i nson , 2 B. R. 1 2 7 , l 2 9 
(Ban kr . D. Or. 1979 ) . "Ac t ua l k ow l edge o f t he p r o ce dings i. 
b a n k ruptcy • .. c o n s ists of more tha n t he know l edge wh i c h mi ght 
result from a casua l r fere nce to a bank ruptc y in an o f f hand 
manner during a conve r s a t i o n atte nd a nt upo n a c h a n ce me et ing. T~ 

me a ns k n owledge of f cts at l east s u f f ic' ent to app ri se the 
c r editor tha t a p r oceeding is actua lly c o mme n c e d a n d where 'ha ~ 

proceeding is pe ding." In re S tra tton , 2 9 B.R . 9 3, 95 ( Ba n kr . 
W.D. Ky. 1983) (quot'ng La shove r v . Audl e r, 1 7 1 So .2d 834, 83 6 
(La. Ct . App. 19 5 )) . "Actual knowl e dge as contempl a e d b y 11 
U.S.C. § 52 3 ( a )(3)( A) is informat ion g nerally equiva lent to legal 
not i ce. The unsubs tan t ia t e d rumor re lating to the debto rs ' 
f i nancia l con ition is in s uf f 'c ient to permi t the credi tc~ t o ·be 

pprised a s to t he t 'me a nd l ace of the bankruptcy f i li ng a nd o 
part icipate ir. i s administra tion. ': Id . , at 29 B. R . 9 3, 9 5 
( Bankr. W. D. Ky. 1 983 ) . As derived from t h e above cas- , actc:!l 
k nowledge s hould a l e rt t he ere itor as to the time and p l. ce o: 
the bankruptcy p rocee dings . 

In the insta n t case , Theodora Barelos wanted to k n ow wh)· ~he 
Bank h a d taken the ceLL i f i c a t e cf depos it . Richa rd Mu lkey 
inform ed her t hat he a nd Lo uise h a d file bankr p tcy . T . • is 
di s cuss ion appear s to hav e ken place before t h e deadl i ~ e of 
March 1 1 , 1 98 3 , fo r c red i tors t o file a proof o f cl aim . However , 
Ri chard Mu l key n eve r e nt ion ed the time or p lace of the a nkru~ t= ~
proceed ings to Theodora Bare los d uri ng the course of the i r 
discuss i on . "[A ) cred itor ' s kno wledge that the debtor has g one 
into b a nkruptcy is not s uch k n o wl e dge of t he proc eedi ng s in 
b ankruptcy as wil l discharg e d ebt no t duly sche dul d . " Las hov ::: 
v . Audle, 171 s o .2d 8 34 , 836 ( La . Ct. -;pp . 196 5 ). Ri chard ~u lkcy 
ha s f ai l e to sa tisfy h i s b urd en . He ha s not sho wn ha t heodora 
Bare l os knew of the time and p l ace of t he bank up t cy p r oceedings ; 
con seq u e ntly, the de bt was n e ver dis charg ed . 

Al te rnati vely, Ri c h a rd Mu lke y claime d that Theod ora Barelos 
k n e w of the ba n krup tcy proc eedings t h rough conver sa tion s she h ad 
wit h his wi e. It a p pe rs f r o m the e v i d ence t ha t these 
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I V 

\vhethc :- '-~ cb o r s h ou l J be ,d l o wcd t~:-. a:-:~ c nd 
the e x p ira ti n f th ~ c !3 i ~ p e r1od 1~ o de r to 
omitte d d bt. 

t !o t.: s c !: ~d ~ l e s 
d 1 s c :-: .;n ·.;e the 

" Amend i:< n t b y t he b .1nkt·u p .. ~" Y !:' c ,l ll o.,.ej . .. .. hut n y :. n 
e xcept 1ona l c irc ums t 3 nce s a ppc Jli ng t o t he cq u1 t~b l e ~1scrc t1 on o ! 
the Sa n!<r-u ptcy Cou r t. " :\ob i ns0n , .. _ '~-• nn , 3 39 F .. .:? d ', .n , S SO ( c, th 
Ci :- . 1 9€ .; ) . " ~ :::: ; ~: c e::'l : ic :;~l ..:.: :·.:- ·.;~st 3:~~c :S us~~ l l \' :.·~ ... 1 ~lrP t !~~lt. t~:\~ 
c as e b e a no-a s s e t o n e ; tha t ther e b e no f raud 0~ i ~~ c nt10 ~u l 
l a ch s; and that t he c r e d ito r was omit t e d t hrough mi stuke or 
inadvert e nc e . " In r e Be nak, 37 4 F. S u pp . 49 9, 5 0 0 (D. ~e b. 197 .; ). 
Exce pt i ona l c i r cums t ances ha ve also b e en d e s c r ibed by " find i ng 
th a t . . . t ere ~o u ld be no und ue di s r up tion t o the p r o ceed i ngs , 
and t hat th e pre j ud i ce aris i ng fr om t h e fa i l u r e to schedu l c a n t c 
corre c ted . " In r c Robi nso n, 2 B.R. 1 27 , 12 9 (Bank r. D .. Or . 1 9 79) .. 

Th e circ~ms t ance s surrounding th i s c ase are not su ff ic ien t l y 
e /.t raord i nary t o war ra n t the amending o f the s c hedules . To a llo~ 
the ame ndme n t at t h i s time would und u l y d i s rup t the p r o cee dings. 
The estate ha s be en clo s e d and the truste e reli eved of h is d uti es . 
Fu rthe r , asset s from the e s ta t e we r e dis tribute d to un s e c ure d 
cred i t o r s. The d istr i b u t ed mon i es wou l d have t o be col lected f rom 
the unsecured cred itor s and di st r ibu t ed t o George and Theodora 
Barelos. Th e effect o f th is would r esult in ma ny o f t he 
p r evi ous l y paid u n s ecu red cred itor s rec eivi ng nothi ng at all. 

Concl u s i on 

The Court f i nd s t ha t Georg e and Theod o r a Bare l os held a 
c onti ngent de b t wh ich should have been lis t e d o n the s c hedu l es. 
An un l is t ed d e b t i s not d ischarged un l e ss the fac ts and the 
su rroundi n g c i rcumstances from the case i nd icates tha t Geo r g e and 
The od ora Barelos had t i me l y not i c e o r actual knowledge of the 
b a n kru p tcy proc eeding s. Richa rd Mu lke y has no t come forward wi th 
the necessary e v1dence wh ich s h ows that Ge orge and Theodora 
Ba r e l os were 1nformed of the t i me a nd l ocat ion of ~he proc eedinqs. 
The re f ore, the d e b t is no t disc harged. Fur the r, si nce assets were 
di stri but e d to un secured credi t ors , t he Court f ee l s the s c hedu l e s 
should n o t be a me nded a t th i s t ime i n o rde r t o avo i d undue 
di s r u p t ion o f th~ proce e d i n g s . 

T~e deb t t o narelos is no t d ischarged. The sta te cou t 
a ct i o n n a y proce e d.. Sc ar 3 t e J ou rnal En t r y sh~l l be e ntered. 
':'h.l.:> case s h a l be ,_ l os..::J · .... :len t .i r:1e fo r a pp0al ex p i r es .. 

[),\ED: .'1 a r c h 1 5 , 1 9 8 8 • 

BY THE COURT: 

C i e J~Jfe .:;; 


