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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

RICHARD A. GERBER, 
TERRI L. GERBER, 

DEBTORS 

) 
) 
) 
) 
) 
) 

CASE NO. BK84-l627 

FINDINGS OF FACT, CONCLUSIONS OF LAW 
MEMORANDUM OPINION 

Combined hearing on Objection by First State Bank of Hickman 
to Confirmation of Modified Chapter 13 Plan and on Objection to 
Claim of First State Bank of Hickman filed by Debtors was heard 
by Timothy J. Mahoney, Bankruptcy Judge for the District of 
Nebraska, on July 15, 1985, at 1:30 P.M. Steven D. Keist 
appeared for the Bank and Vincent M. Powers appeared for Debtors. 
Having reviewed the evidence presented at trial, the Court now 
enters Findings of Fact, Conclusions of Law, Memorandum and 
Orders. 

Findings of Fact 

Debtors filed this Chapter 13 case on August 24, 1984, 
They have filed a p l an which does not provide any payments to 
First State Bank of Hickman (Bank). The Bank has filed a 
claim for $2,321.40 principal amount which alleges the debt 
represented by the c l ain1 is secured by one 1976 Ranchero Truck. 

Debtors have filed nn Objection to the claim of the Bank. 

The evidence ~>l10~Js that the Debtors borrowed funds from .the 
Bank' on July 20, 1983, and c:ranted thr~ Bank a security interest 
in a 1976 Ford truck as security for the loan. 

On August 18, l9B3, the Debtors borrowed ~dditional f u nds 
from the Bank on a sq~.:r~1 U~ note and granted the Bank a security 
int e rest in a 19'/3 l'~id:~tJ N'• l f-1•-:-> ld le !l n me. 

The Debtors b'~c :.llth~ cl·. ·llthJU·'llL 011 both note:; and .,_.,_ •!'•~ ~··"l'\· · .· · i 
with Notice or Rit;!1t. t.o Cttl'•-' l>: f<Hlll. 011 c;.Jc!J no te by hTil.t.f' ll 
JtOtice dated January 10, ''} ~\!1 . ~~:'t c lt Jtotjc. e gave the ['~ blur·~, 
until J anuary ]0, l'~1 t\ll, t. '-' •: Ul'-: t he default. 
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On January 26, 1984, the Debtors and the Bank agreed to 
consolidate the two notes executed in August 1983 and they did 
so by executing a new note in the amount of $6,921.06 with 
interest at 16% payable in 48 installments of $196.14 beginning 
February 26, 1984. 

The January 26, 1984, note includes a security agreement 
and lists the 1973 Kirkwood and 1976 Ford Ranchero as security. 
In addition,the January 26, 1984, security agreement refers 
to the July 20, 1983, and August 18, 1983, security agreements 
which include the mobile home and truck. 

The debtors defaulted on the new note and, after providing 
debtors the appropriate Notice of Right to Cure Default, the Bank 
repossessed the mobile home in July of 1984. 

It is undisputed that the Bank sold the mobile home without 
notice to debtors of the date or time of sale,as required by the 
Nebraska Uniform Commercial Code Section 9-504(3). (Reissue 1980). 

The Bank rece~ved $5,000 for the mobile home and applied it 
to the balance of the January 26, 1984, note. After application 
of the proceeds from the sale of the mobile home, the balance due 
on the January 26, 1984, note wa~ ~pp~ox~mately $1,921.00, arid 
since that date interest has accrued. 

The Bank then began a replevin action ~n state court to obtain 
possession of the truck which was additional security for the 
January 26, 1984, note. 

The debtors fi led for protection under Chapter 13 of Title 11 
of tne United State 3 Code. Tt1e debtors' Chapter. 13 p 1 an does. 
not provide any payment to the Bank on the balance of the note. 
The Bank objected to confirmation of the plan. The debtors 
objected to the claim of the Bank on the grounds that a violation 
of the U.C.C . notice provisions is an absolute bar to the Bank 
obtaining a deficiency judglllent in state court nnd, th~refore, 
the value of the claim of t!Je Bank is zero, and the Bank is not 
entitled to an~' fu1,thc·r pnymcnt . 

I 

\-Jhen the Bank Lock po~>scssion of the rnob LLe twme tlw d c l.JV>I ' :; 
were not residine; in it and had l'ented it to others. At the time 
of repossession no tenant~; wel'(~ res :l.d ing ln it. The nvlbi l c home 
was located in a moo i le horne park. The Bank p l::J.ced a "nc t r(~ s; - ~· ssi n;" 
sign on it and also a "for sale" sign. No appr<l1sa1 wns 0bt:ai ned. 
The mobile home vl 3S a 1973 model which was in cood shape but 
needed interior cl:::J.ning. 
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The mobile home park owner offered $4,500 and the eventual 
buyer offered $5,000. The Bank did not advertise the mobile 
home for sale. The $5 , 000 offer was accepted and applied to the 
note. 

Conclusions of Law and Memorandum 

This case concerns the remedy a debtor has for a violation 
by creditor of Nebraska U.C . C. 9-504(3) which reads, in part, as 
follows: 

"Disposition of the collateral may be by 
public or private proceedings and may be made 
by way of one or more contracts. Sale or 
other disposition may be as a unit or in 
parcels and at any time and place and on any 
terms but every aspect of the disp~sition 
including the method, manner, time, place and 
terms must be commercially reasonable. Unless 
collateral is perishable or threatens to decline 
speedily in value or is of a type customarily 
sold on a recognized market, reasonable notifica
tion of the time and place of any public sale or 
reasonable notification of the time aft er which 
any private ·sale or other intended disposition 
is to be made shall be sent by the secured party 
to the debtor. ·" 

The notice requirements of this section and the secured 
party's liability for failure to provide debtor with notice have 
been interpreted by the Nebraska Supreme Court s evera l times, the 
most recent being Allis-Chalmers Corp. v. Haumont, 220 Neb. 509, 

N.W.2d , filed July 26, 1985; Havelock Bani<: vs. l\1cArtllur , 

.. . 
• I 

220 Neb. 364, 370 N.W.2d 116, (1985); City Bank and Trust Co. \'S. 

Van Antrel, 220 Neb. 152, 368 N.W.2d 789 (1985 ) ... In each of th~se 
cases the Nebraska Supreme Court reaffirmed its holding in De Lay 
Firs t National Bank & Tru;,t Co. vs. Jacob _~on Ap_p Liance Co., 1?llNeb. 
398, 243 N.\·J.2d 7115 (19'16) t!1;1t f':1 :i"lul't' nf a crcdjt.C'r t..o PI' C' \·hJn 

t t o t...L ~.::e .:1s required lly thl:; ~t~t·L.1oll r .. ~: ;l.,lll~_; jn t iw crc!diL Ol' i ,, \ 1: 1 ~ 

i"'l 'vilil.Jited from olltaininc a dcflcicrtc.:y · ,Judcmc:tlL ;1 c::.jn:..;t.. d!.!l)1 .::· . 

In each o f the i4 e bra~;l;.a c<tse s l.l~3tc:d, tltr: c r~dl t or t1ad .. i i :~ ; 1o s·.· d 

vf all of the collateral and then sued l..llc d ebto r for the d .. ,: :.. ,:ien:: ::. 
t Tllat is not the fact situation in tl!is case. 

Here, the creditor sold l):lrt of it;s collateral HHhout ~' !'OViding 
the required notice to debtor !:; . 'l'l1en creditor attemp ted to t3ke 
poss,:;ssion of the rcmairdn;:::: coJ.l:tt c r .t l f o r thr: purpcse of di:::;•os ing 
vf' it a11d applying tile proceeds tu the l.'emait t.itli_j note balan c•:'. No 
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action had been started in state court to obtain a deficiency 
judgment against the debtors. 

Debtors argue that this Court should follow the Nebraska cases 
which had been decided at the time of this trial. (The Allis 
Chalmers case was not filed tintil after this case was heard) . 
Debtors claim that the Nebraska cases absolutely bar creditor 
from any further recovery on a debt if the creditor fails to 
comply with the not1ce requirements of 9-504(3). Debtors 
further argue that if the creditor is not prohibited from further 
recovery, then creditors need have no fear of· violating the statue, 
because no liability will accrue as a result of such violation. 

Debtors' arguments have merit, especially in view of the strong 
language and frequent reaffirmation by the Nebraska Supreme Court 
that failure to comply with the statute prohibits creditor from 
obtaining a deficiency judgment. 

I 

However, this case does not concern an attempt to obtain 
a deficiency judgment. A deficiency judgment is the finding of 
personal liability upon a debtor for the unpaid balance of a 
secured debt after disposition of the c6llateral fails to provide 
proceeds sufficient to satisfy the underlying debt. In the Matter 
of Pittsburgh-Duquesne Development Co. 482 F.2d 243, 246 (3d Cir. 1973). 

In that case the Court of Appeals for the 3d Circuit, reviewing 
a bankruptcy case, determined that the mortgagee of real propevty 
had a right to rents, which the Court determined were part of ·the 
security. The Bankruptcy Cort had found that the creditor seeking 
rents was seeking a deficiency judgment to which.it was not entitled. 
The Court stated: "Thus a proceeding for a deficiency judgment is 
an attempt to recover something more than and distinct from the 
security provided by the debtor. 11 In the rJJ.atter of Pittsburgh
Duquesne Development Co. 482 F.2d 243, 246 (3d Cir. 1973). 

In this case the Bank is seeking on l y to obtain the collateral 
it bargained for. In the alternative, it seeks payment under the 
debtors' Chapter 13 plan fo1· the balance due it and seeks acknowledg
ment of its secured status Nith regard to the collateral. 

Except for the autoJiwtic stay in bankruptcy, the Bank has a 
right to proceed against tile collateral. · After disposing of the 
collatera l and applying the ~·rocceds to the note , tr1e Bank could 
proceed against the debtors foi' a deficiency judcment. At that 
point the Nebraska Supre me Court rulings cited above would bar 
the Bank from further recovery. 

Th e Bank has violated the notice provlsions of Nebraska U.C.C. 
9-5 0 4 ( 3) . The Bank, there fore, is denied the rigl1t to proceed 
ap;:1.ins t debtors for any a1110Un L in excess of 1 t s .:tllowed secured 
claim. However, it ls permitted to seek its co llatera l or be 
ccJJup en::;ated 'ror tile value of' Lhe collateral in tile debtors' 
l \ 1 ::111 • 
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As for the argument that unless the creditor is prohibited 
from seeking repayment of the balance of its claim, creditors will 
have no incentive to obey the law, debtors have available .Section 
9-507 of the Nebraska Uniform Commercial Code which 1s entit l ed 
"Secured party's liabi l ity for failure to comply with this 
part . " That section provides debtor a remedy for creditor's 
violation of the notice requirements· in a case such as this 
where only part of the col l ateral for the debt has been disposed 
of. 

The objection of the Bank is sustained. 

The objection of debtor to the claim of creditor is overruled 
as to the value of the col l ateral. It is sustained as to the 
amount claimed in excess of the value of the collateral. 

Evidence was presented that the value of the remaining 
security was approximate l y $2 , 000 on date of ,trial . The Bank's 
allowed claim pursuant to l l u.s .c. 506 is a secured claim to the 
extent of the value of the collateral, $2,000, and i s unsecured· 
as to the balance. Debtor is not required to provide payments 
to the Bank on the unsecured portion of the c l aim. 

The debtor is granted 30 days to amend its plan or the matter 
is dismissed . 

DATED: August '8 '1985. 

BY THE COURT: 

Copies to : 

Vincent 111. Pm-:ers, Attor!ley, 131~ S. · 13th Street, Suite 12111, Ll tlCOln, 
NE 68 :;o8 

Steven Keist, Attorney, P. 0. Box 45511, . Lincoln, l~E 68504 
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