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IN THE USZTED STATES DISTRICT-COURT 
P FOK THE DISTRICT OF NEBRASKA DEC 1 5 1986 

s-;q- 
r? n, --a+ 

IN R E :  
'.* B-' Cv 86 -0 -45  i, o , ~ ~ ~ ,  clerk - , -  -- J BK 82-01 1 3  

K E C O R D  EF;TERPKISES, LTD. , L-rL j 

D e b t o r .  , . 1 , , , , R K  ORDER 
"ti;lL:! \- .4! * . :-,, ,> i .  P!:z,:,;..<KA 

T h i s  m a t t e r  i s  b e f o r e  m $ c t o Q k ~ $ ' , ~ n " ~ n  L:,,?.. 6 a p p e a l  f rom t h e  

B a n k r u p t c y  C o u r t s '  Memorandum O p i n i o n  of May 2 1 ,  1986. The  s i n g l e  

i s s u e  o n  a p p e a l  i s  w h e t h e r  a t t o r n e y ' s  f e e s  i n c u r r e d  by  an 

o v e r s e c u r e d  c r e d i t o r ,  b o t h  b e f o r e  and  a f t e r  a  C h a p t e r  1 1  f i l i n g ,  

may be  i n c l u d e d  i n  i t s  a l l o w e d  secured c l a i m  u n d e r  1 1  U.S.C. §- 

5 0 6 ( b ) .  Xeview i n  t h i s  i n s t a n c e  i s  d e  novo .  I n  r e  Amer ican  Beef 

P a c k e r s ,  Znc. ,  457  F. Supp .  313 (D .  Neb. 1 9 7 8 ) .  The B a n k r u p t c y  

C o u r t  h e l d  t h a t  a s  a  m a t t e r  of l a w  a t t o r n e y ' s  f e e s  may n o t  be 

i n c l u d e d  u n d e r  1 1  U.S.C. 5 506(b). 
7 

The f a c t s  have b e e n  s t i p u l a t e d  t o  and a r e  f u l l y  s e t  f o r t h  i n  

t h e  May 2 1 ,  1986 ,  Memorandum O p i n i o n .  C o n s e q u e n t l y ,  t h e y  w i l l  not 

b e  r e i t e r a t e d  h e r e .  

The a t t o r n e v ' s  f e e  a g r e e m e n t  i n  t h i s  c a s e  i s  v o i d  u n d e r  

Nebraska  s t a t e  law. T h e  g u a r a n t y  s t a t e s :  

"The Combined Companies a g r e e  t o  pay  a l l  
t h e  c o s t s ,  e x p e n s e s  a n d  f e e s ,  i n c l u d i n g  all 
r e a s o n a b l e  a t t o r n e y s '  f e e s ,  which may be 
i n c u r r e d  by t h e  Trustee i n  e n f o r c i n g  o r  
a t t e m p t i n g  t o  e n f o r c e  t h i s  G u a r a n t y  f o l l o w i n g  
any d e f a u l t  on t h e  p a r t  of t h e  Combined 
Companies ,  w h e t h e r  t h e  same s h a l l  b e  e n f o r c e d  
by s u i t  o r  o t h e r w i s e . "  

Under Nebraska  l a w ,  t h i s  a t t o r n e y  f e e  p r o v i s i o n  i s  

u n e n f o r c e a b l e .  F i r s t  N a t i o n a l  Bank v. S c h r o e d e r ,  218  Neb. 397 ,  

3 5 5  N.W.2d 780 ( 1 9 8 4 ) .  A n d ) p r i o r  t o  t h e  B a n k r u p t c y  Reform A c t  of  

1 9 7 8  s c a t e  law g o v e r n e d  the e n f o r c e a b i l i t y  o f  t h e s e  f e e  a g r e e m e n t s  



b e t w e c n  o v e r s e c u r e d  c t - e d i t o r s  a n d  L ~ t l n k r u l ) ~  d e b t o r s .  - IT'r  

I n d u s t r i a l  C r e d i t  Co. v .  H u g h e s ,  594 F . 2 d  3 8 4 ,  387 ( 4 t h  C i r .  

However,  when C o n g r e s s  e n a c t e d  t h e  B a n k r u p t c y  Reform A c L  of  

1 9 7 8 ,  i t  s e t  f o r t h  t h e  s t a n d a r d  f o r  o v e r s c c u r e d  c r e d i t o r s .  1 1  

U . S . C .  9 506(b)  s t a t e s :  

"To t h e  e x t e n t  t h a t  an  a l lowed  s e c u r e d  
claim i s  s e c u r e d  by p r o p e r t y  t h e  value of 
w h i c h ,  a f t e r  any  r e c o v e r y  u n d e r  s u b s e c t i o n  ( c )  
o f  t h i s  s e c t i o n ,  i s  g r e a t e r  than t h e  a m o u n t  of  
such claim, there shall.be a l l o w e d  t o  the 
h o l d e r  of such c l a i m ,  i n t e r e s t  on such claim, 
a n d  a n y  r e a s o n a b l e  f e e s ,  c o s t s  o r  charges 
p r o v i d e d  u n d e r  t h e  a g r e e m e n t  u n d e r  which s u c h  
claim a r o s e . "  

A l t h o u g h  t h i s  s e c t i o n  d o e s  n o t  specifically s a y  " a t t o r n e y ' s  

fees," the B a n k r u p t c y  Court and  t h e  cases c i t e d  by t h e  B a n k r u p t c y  

C o u r t ,  i n d i c a t e  s t r o n g  s u p p o r t  f o r  f i n d i n g  t h a t  t h e  term " f e e s "  

encompasses  " a t t o r n e y ' s  f e e s " .  - See e . g . ,  I n  r e  Banks, 31 B . R .  

1 7 3 ,  175  ( B a n k r .  N . D .  A l a .  1 9 8 2 ) ;  Longwell v. Banco Mor tgage  Co . ,  

38 E . R .  709 ,  711 (Bankr .  N.D. O h i o  1 9 8 4 ) ;  I n  r e  L.H.D. R e a l t y  

C o r p . ,  20 B . R .  7 2 2 ,  7 2 5  (Bankr .  S.D. I n d .  1 9 8 2 ) ;  I n  re Dye M a s t e r  

R e a l t y ,  h c . ,  1 5  B . R .  932,  935-936  (Bankr .  W.D.N.C. 1 9 8 1 ) ;  I n  re 

S h o l o s ,  1 1  B . R .  7 8 2 ,  784-85 (Bankr .  W.D.  Pa.  1 9 8 1 ) ;  I n  t h e  ~ a t t e r !  

of' S c a r b o r o ,  13 B . R .  4 3 9 ,  442  ( B a n k r ,  D . C . M . D .  Ga. 1981)  ; I n  re  

V i r g i n i a  Foundry  Company, Znc., 9 B . R .  493,  496-97  (Bankr. 

D.C.W.D. V a .  1 9 8 1 ) ;  In  re Amer ican  M e t a l s ,  31 B.R.  2 2 9 ,  234-35 

(Bankr .  D.  Kan. 1983)  ; I n  t h e  Matter of Elmwood Farm, ~ n c . ' ,  19  

B . R .  338,  341 (Bankr .  S.D.N.Y. 1 9 8 2 ) ;  I n  re  K .  H .  S t e p h e n s o n  

S u p p l y  Company, 7 6 8  F . 2 d  580 ( 4 t h  C i r .  1 9 8 5 ) .  S e e  a l s o  3 C o l l i e r  



- - - - - - -- - --- 
o n  E a n k r u p t c y ,  S e c t i o n  5 0 6 . 0 5  ( 1 9 8 4 ) .  A c c o r d i n g l y ,  t h i s  C o u r t  

f i ~ d s  t h a t  1 1  U.S.C. 5 5 0 6 ( 0 )  i s  i n t e r p r e t e d  t o  encompass  

" a z t o r n e y ' s  f e e s . "  

The i s s u e  t h e n ,  becomes w h e t h e r  § 5 0 6 ( b )  of  t h e  B a n k r u p t c y  

Code p e r m i t s  t h e  p a y m e n t  of a t t o r n e y ' s  f e e s  t o  a  s e c u r e d  c r e d i t o r ,  

whose s e c u r e d  cl-aim, i n c l u d i n g  a t t o r n e y ' s  f e e ,  i s  l e s s  t h a n  t h e  

v a l u e  of  t h e  c o l l a t e r a l  a s  p r o v i d e d  i n  t h e  s e c u r i t y  a g r e e m e n t .  A s  

p r e v i o u s i y  s t a t e d  u n d e r  Nebraska  l a w ,  a g r e e m e n t s  t o  cha rge  a  

d e b t o r  w i t h  a t t o r n e 7 ' s  f e e s  f o r  c o l l e c t i o n  e f f o r t s  by t h e  c r e d i t o r  - 
a r e  v o i d .  F i r s t  N a t i o n a l  Bank i n  O r d  v. S c h r o e d e r ,  355  N.W.2d a t  

783 .  A s  s t a t e d  i n  I n  r e  K .  K .  S t e p h e n s o n  Suppl-y Co. ,  768  F .2d  a t  

C o u r t s  have d i v i d e d  o v e r  t h e  i n t e r p r e t a t i o n  
o f  4 5 0 6 ( b ) .  Under t h e  m i n o r i t y  p o s i t i o n ,  5 
5 0 6 ( b )  i s  s i m p l y  a c o d i f i c a t i o n - o f  p r e -  
e x i s t i n g  law,  and  c o n s e q u e n t l y  s t a t e  law still 
g o v e r n s - a t t o r n e y ' s  f e e  agreemkzs .  - See ,  e . g . ,  
I n  r e  Banks.  31 B . R .  1 7 3 .  1 7 5  ( 5 a n k r .  N . D .  
A l a .  1 9 8 2 )  : ' L H D  R e a l t v  c o n .  v.. N a t i o n a l  L i f e  

" - - 

Z n s u r a n c e  Co. (Ln re  LHD R e a l t y  Corp . )  , 20 
B . R .  722.- 725 (Bankr .  S.D. Ind .  1 9 8 2 )  : I n  r e  
Dxe e aster R e a i t  I n c . ,  1 5  B . R .  932; - 9 m 6  
~ B ~ ~ F W . D . N . C . ~ P ~  I n  r e  S h o l o s ,  1 1  B . K .  
7 8 2 ,  784-85  (Bankr .  W.D. Pa. 1 9 8 1 ) .  C o u r t s  
e n d o r s i n g  t h e  m a j o r i t y  view c o n c l u d e  t h a t  
u n d e r  5 506(b )  a t t o r n e y ' s  f e e  a g r e e m e n t s  a r e  
e n f o r c e a b l e  n o t w i t h s t a n d i n g  c o n t r a r y  s t a t e  
l a w .  S e e ,  Longwel l  ;. Banco Mor tgage  
Co..  3 8 8 . R % ; ) .  7 1  i ( N . D .  O h i o  1 9 8 4 ) :  I n  r h e  - 
~ a t t e r  of ~ c a r b o i o  a n d  ' ~ a r n t o ,  1 3  B.R;  ' 4 3 9 ,  
442 (D.c.M-e V i r g i n i a  
Foundrv  C o m ~ a n v .  Inc.. 9 -93, 496-97  
( D . C . W . D . j n - r e  ~ m e r i c a n  M e t a l s ,  31 
B . R .  2 2 9 ,  234-35 (Bankr .  D .  Kan. - I n  t h e  
m a t t e r  of Elmwood Farm. I n c . .  19  ; 9 : 3 ) i 3 8 - 5 4 7  - - - , - - - - .  
T ~ a n k r .  S . D . N . Y .  1 9 8 2 ) ;  In  r e  C a r e  , 8 B . R .  a t  - 1 0 0 2 - 0 4 :  a c c o r d .  3 C o l l i e r  on Ban r u D t c v .  T 



' i s  t h e  4 t h  C i  r c u i  t i n  S tep t l t . r~sor i  concludect t h a t  s u c h  : iy ,~-cc . l~lcnts  

d r e  c .nforce,~!) le  r l o t w i t h s t a n d i n g  c o n t r a r y  l a w .  - I d . ,  a t  585,  S i n c e  --. 
r h e  S t e p h e n s o n  c a s e ,  two o t h e r  c i r c u i t s  have  c o n c l u d e d  t h a t  

f e d e r a l  law governs. - See  I n  r e  Hudson S h i p b u i l d e r s ,  794 F .2d  

1 0 5 1 ,  1056  ( 5 t h  C i r .  1 9 8 6 ) ;  M a r t e r  o f  268 LTD, 789 F.2d 6 7 4 ,  6 7 5  

( 9 t h  C i r .  1 9 8 6 ) .  

A f t e r  r e v i e w i n g  t h e  c a s e s  c i t e d  h e r e i n ,  t h e  C o u r t  f i n d s  that 

the w e i g h t  o f  a u t n o r i  ty s u p p o r t s  t h e  e n f o r c e a b i l i t y  of a t  t o r n c y  ' s  

fees  a r r a n g e m e n t s  i n  t h e  contract n o t w i t h s t a n d i n g  c o n t r a r y  s t a t e  

law, a n d  that this i s  t h e  b e t t e r  r e a s o n e d  a p p r o a c h .  

Accordingly, 

I T  I S  ORDERED t h a t  t h e  d e c i s i o n  of t h e  E a n k r u p t c y  C o u r t  

s h o u l d  b e  and h e r e b y  is r eve r sed .  The case  i s  remanded  f o r  a 

d e t e r m i n a t i o n  of a r e a s o n a b l e  a t t o r n e y ' s  f e e .  

DATED t h i s  &ay of December,  1986. 

BY THE COURT: 

0) 6 -- 
C. ARLEN BEAM, C H I E F  J U D G E  

UNITED STATES DISTR'ICT COURT 

- - - - - - -  - - - - - -  - - - - - - -  
' ~ h e  E i g h t h  C i r c u i t  h a s  n o t  d i r e c t l y  a d d r e s s e d  t h i s  q u e s t i o n .  


