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I N THE UNITED STATES DISTR ICT COURT 
FOR THE DISTRICT OF. NEBRASKA 

IN RE: ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

BK 84- 2434 

ERWIN HOLTZ and DARLENE HOLTZ, 

Debtors. 

cv 8 s- or-_1_0 1-"-6~~~~--___, 
I=ILED 

PR UDENTI AL INSURANCE COMPANY ~ 

DISTRICT OF NEBRASKA 
AT. M 

R -

AUG 1 4 1986/ 6 
Plaintiff, 

vs . 

ERW I N HOLTZ a nd DARLENE HOLTZ, 

ORD 

William L. Olson, Clerk 

By _ --~~eputy 
Defendan t s. 

This matter is on appeal from an order of the Bankr uptcy 

Cour t for the Dis t rict of Nebraska ente r ed November 18, 198 5. The 

Bankr upt cy Court sus t ained the motion for relief fil ed by 

credi t or, t he Prudential I ns urance Company of America . The Cour t, 

a ft er a revi ew of the issues presented, finds the decis ion of the 

Bankruptcy Court should be affirmed. 

BACKGROUND 

The Bankruptcy Court held a hea ring on the mot i on for r e li ef 

from the au tomatic s tay . The Bankruptcy Court dete rmined that the 

f a rm l and in dis pute was es sent i al to an effective reorganization . 

Howeve r, the Bankrup t cy Cour t al s o de termined that the debtors 

f a i led to pr ove t hat the credi tor was adequa t ely pr ote cted as 

r equired under 11 U.S. C. § 362 (d) . As a resu l t, the Bankruptcy 

Cour t gran t ed the credi t or r elief f rom the stay. 

At the hea ring , t he Bankru ptcy Cou rt a llowed Mr . Stephen 

Eng l and, a li ce ns ed Ne braska rea l es ta t e appr ai se r who was cal l e d 

by t he credi to r, t o t est· f y as to t he value of t e f arm land . The 
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Bankruptcy Court also allowed Mr . William Fi scher, a certified and 

licensed rea l estate appraiser called by the debtors, to testify 
' 

as to the value of the land. The Bankruptcy Court refused to' 

al low the debtor Erwin Holtz to testify as to his opinion about 

t he va l ue of the farm land subject to the creditor's lien. 

ISSUES ON APPEAL 

The debtors raise three issues on appeal: (1) Whether the 

Bankruptcy Court erred in refusing to allow the debtor to testify 

as to the value of h.ia farm land?; ( ? ) Whether the Bankruptcy 

Court's statement in paragraph one on page three of the memorandum 

opinion that greater credibility was assigned plaintiff's 

appraiser because of having been performed "for 2. non-party 

creditor" constituted plain error? (3) Whether the trial court 

erred in refusing to conside r over objection an alleged separate 

settlement agreement between the debtors and a third-party 

creditor (not involved in the proceeding) out of which settlement 

Prudentia l was allegedly to receive certain property as a source 

of adequate prote ct i on to the plaintiff? 

DISCUSSION 

Unde r Bankruptcy Rule 8013, this Court is bound by the 

clearly err oneous standard i n reviewing f indings of fact by the 

Banktup t cy Court. In re Hunte r, 771 F. 2d 1126 (8th Cir. 1985). 

"Findi ngs of fact shall not be set aside un less clearly erroneous, 

and due r egard shall be given to the opportunity of the bankruptcy 

court t o judge t he cred ibi l ity of the witness es . 11 Bankr. Rul e 

801 3. The Adviso r y Commit tee No te to Rule 801 3 explains that the 
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"clearly er r oneous" standar d "acco r ds to the f i ndi ngs of a 

bank rup tcy judge the same weight given the findings of a district 

judge under Rule 52 F.R.C . P. " The Supreme Court i n Anderson v. ·. :. 

Ci ty of Bessemer City , 105 S. Ct. 1504 (1985), stated: 

·' [A] f i ndi ng is "clea r ly erroneous" when 
although there is evidence to suppo rt i t , the 
r eviewing court on the entire evidence is l ef t 
with the definite a nd f irm conviction that a 
mistake has been c ommit t ed. [Citations 
omitted.) This s tandard plainly does not 
en t i tle a reviewing cou rt to reverse the 
finding of the trie r of f a ct simply because it 
is convinced that i t would have decided the 
case differently. The reviewing court 
oversteps the bounds of its duty under Rule 52 
i f it undertakes to duplicate the role of the 

.lower court. 'In applying the clearly 
erroneous standard to the findings of a 
di stric t court sitting without a jury, 
appellate courts must constantly have in mind 
t hat t heir func tion i s not t o decide f actua l 
issues de novo.' {Citations omitted.] I f t he 
d i s trict cour t's account of the evidence i s 
plausible in l i ght of the record viewed in its 
enti rety, the court of appeals may not 
r eversed i t even though convinced that had it 
bee n sitt i ng as t he tri e r of fact, it would 
have weighed t he evidence differently. When 
there a r e t wo permi s s i b le view of the 
ev i dence , t he fa ct - fin der ' s choice between 
them cannot be clearly erroneous . 

ld . a t 1511-12. 

With regard to t he f irst is s ue, Bankruptcy Rule 9017 

di r ec t s t hat the Federa l Rules of Evidence a pp l y i n cases under 

t he Bankr up tcy Code . Fed. R. Evid . 103 provides in pa rt: 

(a) Ef f ect of erroneou s ruli ng. Error may 
not be predicated upon a r ul ing wh i ch admits 
o r exclude s evi dence unle ss a s ubstantial 
r ight of t he par t y is affected , and . . . 

( 2) Offer of proof . In ca s e th e 
ru li ng is one exclud i ng ev iden ce , 
the s ub s tance of the evid ence wa s 
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ma de known t o the cour t by offer or 
w& a apparent from the cont e xt within 
wh ich questions were asked. 

The debtors failed to make an offer of proof as to wha t va l ue 

t he debtor placed on the proper ty . As a resu lt , t he debtors 

fa iled to preserve the ma t t er for review. It is not apparent f r om 

the context within which the questions were asked the specific 

matters about which the debtor would have testified. In any 

even t , t he debtors' expe rt had testified at length concerning the 

value of the prope rty. Not a llowing the debtor to give his 

opinion on the same subject did not affect a substantial right of 

the de btor . 

As t o issue two, the statement by the Bankruptcy Court tha t · 

t he appraisal of Mr . Steven England that such appraisal "was 

origina l l y performed for a non-party credi tor i n May of 1985" was 

not con t ra r y t o the evidence. The evi dence presented at trial did 

i n fact s how tha t Mr. England performed the appraisa l for a party 

no t i nvo lved in the i nstant l itiga tion , in which Prudential and 

the debt ors a re the only part ies. 

F inal l y, the Bankrup t cy Cour t 's find ing tha t the alleged 

se t t lement and al leged propos ed payment on a s epa rate indebtednes s 

of the debtor s was i rrelevant to the adequate protect ion i ssue in 

t his cas e wa s not c learly errone ous. Fur t he r more , t he deb t ors 

aga in fa iled to preserve the ma t t er for review as required under 

Fe d . R. Ev id . 103. The de bt rs f a iled to make an of fe r of proof 

o f the detai l s of the sett lement. 
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After a consideration of the record, the i s sues raised on 

appeal and the briefs , the Court fi nds that t he decision of the 

Bankrupt ~y Court should be affirmed . 

Accordingly, 

IT IS ORDERED tha t t he decision of the Bankrupt cy Court 

should be and hereby is affirmed. 

DATED this /L/f/).day of August, 1986. 
I 

BY THE COURT: 
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