
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

PAUL F. BALTENSPERGER and 
BEVERLY J. BALTENSPERGER, 

DEBTORS 

PAUL F. BALTENSPERGER and 
BEVERLY J . BALTENSPERGER, 

Plainti ffs 

vs. 

TRAVELERS INSURANCE COMPANY ; 
OTTO WELLENSIEK; FIRST NATIONAL 
BANK OF SYRACUSE ; IRVING J. 
STUBBENDI CK; JEFFRY A. ANDERSON, 
Attorney; MAX KELCH , Attorney ; 
LARRY VOLKMER and CAROL J. 
VOLKMER , husband and wife; 
LeROY M. KREIFELS and VELDA A. 
KREIFELS, husband and wife ; 
JOHN STUKENHOLTZ; and GRESS 
FARM, INC. , a corpora tion , 

De fendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MEMORANDUM 

CASE 0. BK86-1358 

A88-243 

CH. 11 

Pl a intiffs have filed a complaint against numerous parties, 
each of whom apparently have h d some contact with or i nterest i n 
land which was a n asset of these plaintiffs' bankruptcy case. The 
only exce ption i s defendant, Max Kelch , an attorney who filed a 
claim for a c l ient that plaintiffs a l lege is a fa l s e clai m. 

Al l defendants moved to d i smi ss or stri ke or to require a 
more definite statement. 

Hea ring was held on September 19 , 1988. Plaintiffs a ppeared 
by Paul Baltensperger, pro s e . Defendants appeared by counsel. 
Ar ument was h a d . The Cour t t ook most matters under advisement 
pendin<_J=JI:!Eir"ev 1ew o authorities cited by t he parties. 

DISTRICT OF NEBRA KA 
AT ·------M 

0 C T :~ .~ 19 8 8 



-2-

This memorandum c oncerns the disposition of the pending 
motions and each defendant or related group wil l be referred to 
separately. 

1. Traveler s Insura nce Company and Jeffry A. Anderson. 
Pla intiffs have fi l e d a t least two bankruptcy c ase s since 1986. 
After notice and hearing , th i s court granted Travelers relief from 
the automatic stay in e ach case . Travelers proceeded to state law 
foreclosure judgment a nd s a le of the Baltensperger real estate. 
Appeals of this Court's order granti ng relief did not stay t he 
state l aw action. The Nebraska Supreme Court dismissed t he appeal 
of the state court j udgment and other state court order s. Sale 
was held. 

Plaintiffs then fi led this complaint alleging fraudulent 
conduct on behalf of Travelers and its attorney, Jeff ry Anderson, 
alleging procedural irregularities in state court and alleging 
t hat the state court obtained no jurisdiction over plaintiffs or 
over the real estate because the real estate was property o f a 
bank ruptcy estate and the automatic stay in bankrup tcy e i ther was 
improperly l ifted or, even if it was properly l ifted, debtors as 
debtors- i n-possess ion were not properly served with t he s t ate 
court summons, thereby creating a problem with the s tat e court 
proceedings . 

The Court has rev i ewed the complaint. The Court finds that 
any al l egations that Travelers or Anderson breached a duty to 
plainti f fs fails t o sta te a claim upon which relief can be 
granted. Traveler s a nd Anderson were adversaries of p l a intiffs 
a nd , at least with regar d to the allegations in the complaint, had 
no dut y to plaint iffs. 

The Court f i nds al l a l l egations concerning the lifting of the 
automatic stay and the Neb raska stat e court procedures must be 
s t r icken. Such alle gat ions are a collateral attack on f inal 
judgments. They do not state a claim f or which r elief can be 
granted. The appropriat e f orum for such rel ief was i n the federal 
a nd state appellat e system. 

Plaintiffs al l ege conduct by Anderson concerning a motion for 
sanctions against plainti f fs ' bankruptcy counsel h a s " r isen to a 
violation of 18 u.s.c. § 1 34 1 and 13 43 , with constructive intent 
t o defraud the estate." However, the actual statutes are criminal 
stat utes a nd, s ince t he compla i nt appa rently i s based u pon t he 
fact t h at the Court sustained the mot ion for sanctions and no 
appeal was t aken, such al legations seem to be a col l ateral attac k 
on the Cour t's j udgment s ustaining the motion. In addition , t he 
complaint seems t o be asking thi s Cour t t o sanct i on Anderson for 
f i ling a motion to sanct i on plaintiffs' l awyers. This Court can 
conceive of no l e g i t i mate c laim from such allegations which would 
enabl e any rel ief t o be granted. 
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Pla'nti f fs ' complaint also contains general allegations of 
f raud by Travel ers i n Paragraph 5. Federal Rule o f Civil 
Procedure 9(b) requires fraud to be pled wi th particularity. This 
includes the need for al l egations o f time , place and specific 
content of alleged f raudulent acts or statements. 

The allegat ions in the compl aint are not specific and do not 
meet Rule 9(b) requireme nts. 

Therefore, as to Travelers and Anderson, this complaint i s 
dismissed for failing to state a claim upon which rel ief can be 
grant ed an for failure to al l ege fraud with specifi c i ty . 

2. United States Government. Plaintiffs sti pulated that the 
government mot i on to dis miss could be sustained. 

3. First National Bank and Otto Wellensiek, i t s attorney . 
For the same r easons and following the same analysis as i n the 
Tr avelers and Anderson matters, the Court dismisses all cla i ms by 
the plaintiffs a lleging fraud by the defendant bank and 
Wellensiek. 

For the s ame reasons and following the same analysis as i n 
the Travelers a nd Anderson matter, the Court dismisses all 
porti ons o f the complaint which allege violation of the automatic 
stay or procedural improprieties in the state court proceedings. 

Plainti ffs, at Parag r aph 6, allege the bank and Wellensiek 
are in contempt of court for failing to do certain acts. No 
re~ ief can be granted on such an a l legation. Contempt matters must 
be b rought by motion and i n any event , even i f the acts are 
contemptuous , no damages are alleged. 

Count I II alleges a t Paragraph 25-34 certain acts by 
Wellensiek which have harmed debtors. ~onsidering the allegations 
in the light most favorable to plaint i f fs for pur poses of a Rule 
12(b) (6) motion, such allegations coul d be construed as a tort 
claim of •interference with bu siness relations or contract 
rights.• Therefore, these claims will not b e dismissed but 
debtors must amend such claims wi t h i n thi rty ( 30) days to state 
more specifically the claim and the damages . 

4. Max Kelch and Wellensiek. Count I II Paragraphs 35-38 
allege Kelch and Wel lensiek f iled a false claim an used the mails 
with constructive i ntent to defraud. The "use o f mails to 
de f raud" seems to be based upon some c riminal statute. It is not 
s ufficientl y specific and , t herefore, Paragraphs 37 and 38 are 
stricken. The proper forum to determine the val i dity of a c laim 
is in the underlying bankruptcy case . Until it is properly brought 
before the Court in the bankruptcy case , there can be no relief 
granted. Therefore, Paragraphs 35 a nd 36 are stricken and the 
compl aint is dismissed a s to Kelch a nd We l l ensiek on the 
a llegations in Paragraphs 35 and 36 . 
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5. Irving Stubbendick. This defendant apparently i s acting 
as a state court appoint ed receiver in the foreclosure case . 
Plaintiffs chal l enge h i s appointment. Such cha llenge is a 
collateral attack on t he state court orders a nd cannot be 
litigated in t h is f orum . Plaintiffs clai m he has improperly 
disbursed funds. This is a state court matter and cannot be 
l it i gated in this f orum. Plaintiffs cla im he commi tted waste, 
f ailed to rent land during a certain year, and fai l ed to pay 
property taxes as required or a g reed upon. All of these claims 
arise under the receiver 's state court authorized a nd state 
statute mandated duties. Since the aut omatic stay was lifted, the 
state court had the power to appoint a receiver. Any breach of 
duties by the receiver must be brought to the attention of the 
state court. 

Receiver's motion to dismiss i s sustained. 

6. Larry Volkmer, Carol J. Volkmer, LeRoy Kreifels, Velda 
Kreifels and John Stukenholtz. These defendants purchased the 
real estate at foreclosure sale. The motions to dismiss and to 
strike Paragraphs 15, 16, 17 and 18 are sustained. As recited 
above, this Court granted relief f rom the automatic stay, 
f oreclosure was completed, sales were held, appeals were not 
succ essful. This Court does not have s ubject matter juri sdiction 
t o s et aside such sal es a nd return the land to plai ntiffs. No 
relief can be granted . 

I n summary, the case is dismissed as to Travelers, Anderson, 
Bank , Kelch, U.S . Government , Stubbe ndick, Larry Volkmer, Carol 
Volkmer , LeRoy Krei fels; Ve lda Kreifels and John Stukenholtz . Al l 
claims against Wellens i e k are dismisse d e xce pt those allegations 
in Paragraphs 25-34 . Pl a inti ffs are granted thi rty (30) days to 
amend such p a ragraphs to make a more definite statement o f their 
claim. 

Journal entry shal l be f iled. 

D.~TED: October '2 ..:::::· , 1988. 

BY THE COURT: 


