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evtdent1ar· haar1n9 was ft•ld or Karch 9, '9P8, co~ern-nq -~~ 
llabtl1ty o f d•bt.or, Th•odore V. Olftnn, to ,_he t•ntted St.atet~~ 
throucJh the Intor-nal Rov~n-u~ Sorv c,. tor an eA!loasaer.t pw:'SU..nt ~o 
J6 u.s.c. § b~72 in the ..ount of Sl54,~20.9~. ~obert ~reager of 
B~rrj', 1\ndc.rson, cruaqil:r I Wt.tt truelt, P.C., l.l.ncoln, t;abra51'.& 
ppe.~r ed Qn beha .. f o! t-he de.btot ; ·r~ nr. ue t n i ah r:: t Gen va , 

Ht,l:~ra•kll, and Willia~r~ Nr:odler of Chiett<-IO· lJ tn~Jf.&, LllW l·'irm 
croditor•. LOren 11tadc of the TaM D1v1tur:n, v.J. t.•epa.rr.s.en~ ot 
Ju•t.ie@, ~uahinqton, D.C'., APf'OArftd " " boh df OL 1 he t n! lc:! 
4Jtat••· SUc:.hat'd ;'\ll.de:-.&. t..! Xuc.ak, "ode A Cilmpr ll, Uaa .a, 
,.vbcaak.a, appe•red on behalf ot Pt"udent .t l In•u on -t:: CCoJ::ipan:· ot 
AMerica. 

1'he p&.~t:.es ac;r:ed e!'".d th3 C®.r:. ttndc t~'l':. hu~ a.st.:c.~ ! 
c • ..., proc:aedinq u>d~r 2t u.s.c. S 157. '1"~• par:1aa an U: ""'"'' 
A9rftit that there 11 a sttcond part ot tn11 C"AJI.c whte1'l will t~ed •o 
bo tried no ~tter wnat •b1s court dec1d s a~ ~~· tax -asue. 
Thec•tole, th• appoa~ riqhta o! •ll p3~t e 1r~ p~oservcd UlLtl 
ttr.el ord•r 11 fU .d c!)ru:ern nq ~11 aa::os n t~e .s•. ':' ... s 
Hemorand~ co,.t\tut£ f.nd1ng5 ct tac~ a.d ~~cluat~ ~· lav 
pursuant to ~.P.C.P. 2 anJ an~t ~ ftulo 7QSl • 

Theodore v. Olson, thl'! ...oebtor , hfJrft1rt4Ct,r u!err~ ~o ol!. ~-tr. 
:> aon, ... ,, tho president and aoJe an.rot.oLd• r o! Olson &:rat era 
Manuf3~turinq Company , n entt~y that ~n~t ctu:ed and ~Bt1~te~ 
centr-r ptvot 1rr1t:;ation S)'St 11tf1J ~h-rouCJh ut tho Unl tf'd c-tarc3 



, 1 u r ~ n q L J H:' J. 1 t •..! ~ • • 1 (l ' : ... , l <J 7 0 ' :_.; _t 11 d j n to t he e a r l y 1 9 8 0 ' s . T h e 
<...:ump.\ 11/ v.Ja::> _t f11L1.Jvr L1cto :· l!1 the 1 ndustry in the l a t er 19 7 0 's .:. :1d 
'-"'a:-:; "t maJor con~.umur of ~_·1 ·eu1 t thrcJUg h long-term and short- term 
~greemen ts with var~ous l ending i nstitutions. 

I n JanucJ.ry nf '19b 0 , Olson Brothers Manufacturing Company (t he 
Company) entered i nto a new financial arra ngement wi th We l ls Fargo 
Bus ine ss Credit by wl1ich the Company was extended loan proceeds on 
t he b asi s of a f ormula vJhich included a lendi ng rela t ionship based 
upon a percentage of outstand ing current receivables. The l e nder 
and the Company considered t he lending r elationship to be a 
" r e ceivabl e s f1nancing' ' arrangement. Thi s arrangement requ i r ed 
t he Company t o keep th e lender informed on a regular b asis , 
some times daily, of the status of all r eceivables and the amount 
of loan proceeds available t o the Compa ny d epended upon the amount 
a nd age of the recei vables . In addit ion t o receivabl es , t he 
Company granted the fina nc ial inst itution a security inter es t i n 
al l of its personal property, i . e ., inventory and equipmen t and 
mach i ne ry . 

In the s pring of 1 980, the Company began having serious 
cash-flow problems. One or mo re of its maj or receivab les became 
s erio usly delinquent whi ch ca used the lender to reduce the amount 
of f unds ava~lable t o the Company tor operating purposes. The 
cash flow matter s became so serious that the lende r pla ced its own 
personnel on the si te of the manufacturing plant and offices to 
monitor the dail y sa les, expenditures and receipts , as wel l as 
receivables . 

Mr . Olson was pres ident a nd chi~f oper ating officer of the 
bus i ness . He concentrated his e ffor t s p r ior to t he spr i ng of 1980 
on the s ales o f the p rod uct . He appo i nt ed other o f ficers and 
~mployees to supervise t he manufacturing proc ess a nd the fina nc i al 
sid e o f t he busi ness. These var i ous ma nagers had subordinate 
employees who were r esponsible for the day-to-day ope r a tion of the 
bus iness , incl uding t he ph ysica l activ ities of making ba nk 
d e pos i ts , wri ting check s , ~aying t he payroll o n a t i mely basis , 
a nd pay 1ng the va r ~ous federal and sta t e taxe s r e lated to payr ol l 
ma tter s . 

For the calendar q Larters ending June 30 , 1980 , Sep t ember 30, 
1980 , and December 3 1, 19 80 , the Company fai l ed to pay over to t he 
I nter nal Revenue Serv ice a ll o f t he withheld income a nd social 
security taxes from wages paid to its e mployees . In addition, it 
f a iled t o pay over to the Inte rnal Revenue Servi ce the corporate 
matching obligation wi th r ega rd t o t he social security taxes . Fo r 
purposes of t his opin ion, a ll of those taxes are identi f ied as 
" trust f und ta :-:.cs ." 

The Company event\lal ly fi l e d for bankruptcy a nd was 
liquidated witl1 no ::J.dditi o ntll paymen ts o f the trust f und taxes 
being made for the qua rters in ques tion . 
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r I H 1 .. t·-u ......... r..,t- .1 ,p. thu TrQ.,;,.J.t.r:,.· 1dll.O """ -a!lSG.:: 
ur.s.u.tut ttl l lt . $.C. hto7,Z .ltlJ \l<l\!~ tlUtll.." J; tt"lt.· .ISSrl:i-•lncllt' 111d 
:iem.:md for P•'t'l1•'-nt .sq .• nm·t. Tho~o::a v . t•lnon . Th~ n.ss(J.,.;Gru.n~l, ~ 1 
thn aouuHt t $\8-1,.:!.:U . <It., W<lft tnt d!d o n d tiCltt ':tltntltton by thtt 
Un~t.~C Statoo th.at : ( i) .... hoodore V. O~son wo~l D perso1· 
re~pon!u.blc lor pa~·1n1 to th~ Un '""ed Sta~~s t Wlt~holdtn'9 !J·ld 
l'cder~Jl ln .. ~lt:'1nC'f' f"ont:-ihuti.:)ne /I.Ct r FICf.d t~•.:t of the Cor!.?an~ 
for the eall C\'J,Jc f1uorc.c:c:.- •~nd~nq ..:une JO , 1!'80 , .;epte:c:..ber lO . 
1980, :,nd ~~co:;,~r 31, ~980 ; and, (2J t·~r- . Olson had ltn01o1ledqe g t 
or rcck les ... lv d l ~:-t•--;ardc-d th~ t:1.ct t-hat these t4X"& b .... <l not :leten 
p.otd . 

!·lt. OLson, durlnq the quarters i n question, waa tho pres1.dent 
an'\ du.cf upar.:ttlOll •lfficer of tht:: C···m-pany . At leoot unt.1l earl\' 
{)('>Ct·mb,.r -of liJ80 ~·ht.•n the Company ( ilctd for pro tee cion under 
Ch,, .. Jtr~r l1 of the P.enka:uptcy Code, tu.· tusd rull authori t:y to hire 
"nd fLn . .._.~ployees; t"Xecute loan doCur:!.erts o.n beh.tlf of the 
Cor!lpo:ny Wit.hot~t" p.;ct'ltta1on of any other p~rson or ertt-i ty ; stqn 
c;h~ck.a 1'\ the Company acfC"ount ... on bahalt of tho <:"-0112pany 'Ji Lhout 
iinY c:o ,mtor!aqnatuce~ required: pr-tce tJ~u products m•nut.octured by 
tho CoM~nv: Cu~~~~lnd the nQeoc~~cy .n~~ntory Amo~nts; tnu ypo~ 
of im.•entary required and lho number o f unit-a to be rra nu f llcl Jrf.:d: 
dotcrm.i.ne tho appropriate dull very r;Ch9dule1! i dntormine tho 
marketing strotcqy of the Co:npt~ny; and, subjt!Qt onl y to tho 
avs~lability of (unds, determ i ne which creditor s hould be paid ond 
hu~ auc h ~=ch er~itor shou l d bq paid and o n WhAt date each 
cred1tor ohoold btl p.:tid . 

)lr . Olsc11 ';.eG t1L iod at lenqth thot frOID late .Juno of 1980 
~hrough the end 0 1 th~ y~ar 1980 the operattng lend~r, hells ~arqc 
Busines~ credit, so cloaaly supervised the activities of chc 
Company that ha beliovcd ho h.ad no co.nt:-ol ov~r ro.a.n.ag~ment 
deei:;ionG c:onet-rninq accountt tJJY hle . Jnclud J. nq bu.t not. lit:ti.t.cd 
to paym~nt ot truGt funa t~xes . 

Hcw(.ver ~ .. "11 C'1>urt f.t :ldD that the lend~.r. o J. thouq h pl.:tc1nq 
r.aonJ.loring e:-tp1oy••·fl o n thn pt:e:m1ve' of Lne Comp~tny, d1d ,ot t.a"'-e 
over the ~oagcm~nt of the Company in general. Tno l~nd~r U1d net 
hav" p ...-cr to r.or •tt:empt to e>te.rcJ •~ the power :)( nirt.t; .r 
f~rlr~J. The! l ender dJd not detentlne the appropriate level of 
DAlc-t ucti~.1.t-y, tho .adv~rtininq .-r •. -.r'-ecLniJ !it:;~t..:')ic::; . the 
nun~r of por~onnol naeded for opara~1on , nor d id the lcn~cr ~ako 
Dny d~cl~ \ons with re9u rd to the rJy~cnt of payroll or trust fund 
t:.axes, othoc than t.o pro'-" do fund:&. tor 1ayroll vheu !> pecif :i c:.;d ly 
requost:eCI _ 'rh.- Clll\pany, •lthouq'h ll rtdec prussuto from the lt "tdt!r 
w-ith reqoud to eollec;tion of r1lc() vn.blu~ and w1 t h regard to t h 
•mount of mono\ that the ' nder ..o~ou ld n.· • .1ko av:~ !la.ble for payH"<; 
o=~1n.arr a nd necessary b:ainess l::ll'p-:-ns..?~ . h.,d, ~r 11. t1oa.s 
relovan -: to thifl i:ssue. t:te absolute povc:- to 3-'c(' ail ;·,:tn.o.'!lgc:.. • nr 
J-.:t rnu:tat tons 4nd the lender w Jt itl"tt. :.n cont .. ol ' a:. f ... !>?eCt <0 

tht' COntj: .ttty. 
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Th•'n • £.:; tJ•J, ·:·.J"nc:-.-· ll...lt ~:\ ,J tnq the q uart:cr ".10ll.Cl hll1•- :·1, 
1 980, o~- 1-ll \:.! l..]tlltt,-r· \;.! l1d.i!lll :..)(~p t. c:JntX.:J:" 30 , i980, thaL L.!c .l\:.!1•'--~

r efused to pr:c;.·:i·.!:· oper~ttiny ::unds to the Compa:1y for ll.:.E: oy : .. . 
Company in puyiu•] acc 0unts payable ur payroll . Althou9h then:. ; . 
e v idence that t he lender wa s prov iding funds dur i ng a portion :i 
the second and Lhird q uarters of 1980 only for specific H1Vl.r.t..o:.- ·:· 
purchases ~nd payroll, there is no evidence that funds ~ere Jen~ ~; 
the Company for p-.:~yrol l . ·rhe Coun: f inds that during the quartc:r 
~nding June 30 , 1980, and s~ptember 30 , 1980, the l ender did 
prov~ae gross payroll amoun t s as requested by the CoJTJpa ny, \vh i·.::!". 
would i nclude , trust fund t a xes . 

The Court f inds a s a fact tha t M~ . Olson became aware that 
t he trust fund taxes were no t being pa id during t he month of 
Augus t, 1980. Although the e videnc e is in conflict, most of the 
conflict is in h is memory . At one point he has t estifled that he 
b ecame aware of the l ack o f payment o f t a xe s in October of 1980 . 
At an o ther point he acknow l edged that he wa s aware of the failure 
t o pa y the trus t fund t a xe s in September of 1 98 0 and yet a nother 
point he stated that he probably knew about i t in Aug ust of 198 0 . 
Thi s Court f1nds that he was aware that the Company was having 
c ash fl ow probl e ms trom June of 1980 f o rward. The Court furt~e:c 
fi nd s t hat he wa s aware that the trust fund tax es were no t bei~g 
p a id o n a regular basis by the requ ired weekly depos i ts sometime 
in the mon t h of August, 1980 . Th is f ind i ng c oinc ides with t he 
fact t ha t the employer' s quarterl y federal tax return for the 
quarter e nding s~ptember 30 , 1 980 , and December 3 1, 198 0 , (Form 
941 ), show t hat no deposits of trus t fund taxes were made from t~e 
l as t week of July through the t hird week of December . 

The employer ' s quarter ly federal t ax r eturn ( Form 9 41) f~led 
for the qua rte r end ing June 30, 1980 , shows that t h e appropria t ~ 
deposi ts were made by t he Compa ny on a t imely basis ar1 l that a_~ 
trust fund t a :-:es that Here d ue and payable were t'aid . Ho·,.;c··;er- , 
the e v idence presented a t the tria l s hows t hat a check i11 ~he 
a mount of $13 1 00 1 .SG deposi ted Jul y 30, 1980 , was returned :or 
insufficient funds . Th e r efor e, when the Int.t~rn a l Re ~, e:1ue S•2 rv 1 c e 
assessed Mr . Olson , the I nte r na l Revenue Service 1nc l ~ded at lc~st 
$ 13 , 061 . 56 a s hi s responsibi l ity . However, this Co~rt !inds as a 
f ac t that Mr . Olson was no t aware that t he check had bee n rGtur~ed 
f or insuffic ient funds and wa s not aware until be was assessed 
that there Has a n y 1mount unpa~d fo r t he quarter e nd ing June 30, 
1 980 . There was no e v idence presen t ed by the !nternu l Reve nue 
Serv ice a s to whe ther or not no t i c e had been provided to the 
Company o r to t-·lr . Olson r:>rior to t he <la t e of the asscssmez, t th a-:: 
any a mount was due for the quar te r ending June 30 , 1 9 80, ~nd 1f 
s o , how much and for what rea s on . Mr . Olson tes t ified t~~~ h~ ~a s 
u naware unt il he ~3s a s sessed that t here were any t unds ow_ng ~cr 

t he q ua rter ending Jun e 30 , 1980 . 

From l ~te June , 1980 , ~ hrough the e nd of December, 1080, ~,e 
Compa ny \vas i!l u n " o · ... ·cr. <:dvancc " pos ition \·l ith rego.r.d to it s 
f inancing arra n~ements . This rnea n s that according to th e form!la 



under wh ich the lender provided f unas , the value of the collateral 
( rece i v a bl es) had decli ned , ma inly as a resul t of age , to such an 
e xtent that the amo unt of money that had been loaned to the 
Company was in excess of t he amount whi ch should have been loaned 
pursuan t to t he fo r mula agreed upon between t he parties . The 
amoun t o f over ad vance was approximately $39 2 ,000 . As a result of 
th i s over adv anc e , the l e nde r refused to p r ovid e addit i ona l 
operat ing funds except o n a special request ba sis and t he Compa ny 
~ould have to justi fy t he purpose and use of the funds . 

Beca use the lender refused to make operat ing funds ava ila b le , 
t he Company was unable t o pay its account payables on a timely 
basis a nd many s uppliers put t he Company on a cash basis , mean ing 
that materials wou ld not be supplied unless paymen t was made in 
c ash . In addition , because f und s were no t a vailable t o obtain 
par t s and mate r ials necessary to complete t he i rrigation'~ystems, 
seve ra l s ystems were shipped to dealers wi thout a ll o f t he parts . 
Sometimes t ires or whee l s were missing and sometimes gear b oxes 
a nd other significan t parts were missing. This resu l ted in 
deale rs refus1ng t o pay f or the irrigation equipment. Therefor e , 
i n o r der to e ncour a ge dea l ers t o pay for the equ i pment a nd for 
part s uppliers t o pr ovide parts , the lender agree d o n c ertain 
occas ion s to make speci fi c advances which t he Compa ny agreed to 
use to p urchase speci fic parts. Al l parties hoped that the 
completion of t he uni t would pe r mit payment of recei vables which 
woul d be able to be applied on t he outs t anding ba l a nce , get the 
Company back in a pos i t ive ca s h flow si tuat i on and permi t t he 
lender to make further advances . 

In additio n to maki ng s peci f i c a dvances for spec i fic 
purposes, the lender provided , at leas t t hrough ear ly December , 
a dvance s f or pa yroll . An off icer of the l ender testified by 
depos i t i o n t hat payrol l advances were r eques ted and t hat advances 
were made . All advances would have been made in t he amo1•n t 
requeste d, whi ch the lende r a ssumed inc luded tru s t f und t ax 
amount . 

S i nce t here is evi dence , bas ical ly uncontradic t ed, t hat gross 
payroll f unds were made avai lable t o t he Company b u t t rus t fu nd 
taxes were not pa id for t he q uarte =s e nd ing September 3 0 , 1980 , 
and p rebankrup t c y pe t i t i on pay periods in the q uar ter endi ng 
Decembe r 31 , 1 980 , t he Company must have u s ed t he fu nd s ~hi ch 

s houl d have been earmarked a s t rust f und t a xes , for paymen t cf 
othe r opera t ing expen ses . 

Mr . Olson has argued t hat he had a firm belief t ha t he was 
no t authorized to use any l e nde r fu nds for any purpose other than 
s pec i fic payme nt o f creditors a nd as otherwise authorized by the 
l ender . Th ls Cour t find s hi s firm be l ief to ha ve been inc orrect 
and finds t he testimony of the o fficer of the lender t o be more 
cred ible . The l ender gave t he Company the amount of mnney tha t 

I 
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was requested for pa y roll even though it wa s aware t hat the 
Compan y was not regularly making the r equired t r ust fund tax 
deposit . 

In addition to the lender providing advanc es from la te June 
through early December , Mr . Olson also adva nced the Company funds 
for operating purposes. From July 16 , 1 980, through November 21 , 
1980, ~!r . Olson contributed $967,076 to the operat i ons of t he 
Company. These contributions included direc t deposit s to the 
operating account, payments to the lender a nd payments t o 
suppliers directly . 

The Company stayed in operation o n a limited basis t hrough 
ear ly December , 1 980, when a Chapt er 11 bankruptcy case was fil ed. 
Although it continued in operation to some extent thereaf ter, the 
i ssues before th1s Court are limited to the time frame of June 30 , 
1980 , t hrough December 31, 198 0 . When the b a nkruptcy was filed in 
early December, 1980, trust fund t axes in the amount of $5,309 . 03 
were i n cur red during the last two weeks of De c ember , 1980 , and the 
appropriate deposit was made on December 30, 1980. 

Mr. Olson was the president and chief operating officer 
during all the time in question and was i nvolved in t he decision
making process of the Comp any during a ll of the time in question. 
He was acti ve ly involved i n negotiati ng with the lender for 
adva nces, with marketing t he inventory , with attempting to co l lect 
accounts receivable , wi th pay i ng for materials and s upplies , with 
hiring and fi ring personnel and, final ly , wa s the officer t hat 
f iled o n b e half of the Co mpany a Chapter 11 bankruptcy voluntary 
pet i t ion in Decembe r of 1980 . 

The issue s to be determi ned by thi s Court are : 

1 . \~he ther Mr . Ol s o n was a person requi r ed to collect, 
t ruthfully account f or , and pay over the federal income and FICA 
taxe s withheld from the wages of e mployees o f the Company for the 
c a lendar quarters end ing J une 30 , 1980 , September 30 , 1980 , and 
nP.cember 31. 1980? 

2 . Whe ther Mr. Olson 's failu r e to collec t , truthfully 
a ccount for and pay over the wi t hheld t a xes was willful ? 

It is undispu ted t hat the Company fa iled to pay all of the 
trust f und taxes fo r t he last t hree qua r t e rs o f 1 980 . If a 
corporate employer , s uch a s the Company, fails to remit trust fund 
taxes, 26 u.s.c . § 6672 (hereinafter referred to as Sec tion 6672 ) 
permi t s the Government to recover the l ost reve nue from the 
cor?orate personnel r esponsible for ei th e r co llecting , truthful ly 
acco un ting f or , or payi ng over the t ax . El mo re v . Unit~d S ta tes, 
1988 U. S . App. Lexis 4306, 11 (8th Cir . Apr il 6 , 1 988) ; Slodov v . 
United Sta t es , 436 U. S . 238 , 250 (197 8 ) ; Hartman v . Un ited Sta tes, 
538 F . 2d 1 336, 1340 ( 8th Ci r . 19 76) . Pursuant to Section 6 672 , 
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suet~ incliviriu.:.ls are oer~onal l y l !nble f:;)r :1 penfllty equt~ l to t1"1~ 
tlmOunt of th(> debnf'JU"-""'l tn~. 1r\ re levant: part , So~t"\('ln bF.7'2 
provides : 

Any person required to col!ect , 
truthfull y account for. and pay over any tax 
Impos ed by t his title who willfully fo ils <o 
coll~ct s uch t a x , or t r uthful ly account and 
pay over such ta x . o r wi l lfuJly attempts in 
any mann~r CO evade or defeat a ny s uch t ox or 
the paymont thereo f, shall , in eddltion t o 
olh~~ penalties prov1ded by law, be liable t o 
a penal ty equa l to t he tota l amount of t he tax 
e\'3deci ot: not collected, or not accounted for 
and paid over . 

26 u.s .c. § 6672 (a) 

f'or a n Oit i cer or employee to be heJ.d. l:Lable under t h!S 
sect.1on, two J:equirements must be sat.1sf1cd: ( 1 t the party 
assPssed must be a parson cequ1 red to collect , truth f ully account 
for a nd pay over the: tax, generally referred t o as a "responsible 
pe rson", and {2 ) s uch a person must have wi l full:t' failed to 
insure tha t the wi thholdlng t axe s were paid. elmore, Lexis 4306 
at 1 2; Kizzier v . Uni t ed States , 598 P . 2d 11 28, 11 Z2 (8th Cir . 
1979) ; Ha rtma n, 538 F . 2d at 1 340, 

'l'he 8ighth Ci rcuit Court of Appea ls has dcto .rmi niJ!d that a 
co:-porate off ice r: me :t be doonled r~sponsible if he has signi ficant 
but not nccessarJ l y e xclusive au thority concort1in9 corpora to 
declsion maY.inq and actions wh~re the paymen t of fP~e4al t axes is 
i nvolved. 5-fortrn.an, 538 f' .2d at 1340 . The terr.~ 11WJ.-lfullY11 doc!: 
not connore a bad o r e v1l mottve, but r l!.ther meant:l u \'oluntar:y, 
COI')Scious i!nd int e nt1ono3.l act. , such as the p<l ymcn t o f other ' 
c reel tors ln prefera.nce rn th~ !lnited S t ates. Id . at 1341 ; 
Emsh:.:iller v. Uni t c·d States , 56;, C. 2d. 1042, J044 (8th Cir . 1 977) ; 
Elmora , Le~i3 4306 at 12 . 

A person who muy otherw~se be consider~d rosponsiblo docs not 
violate sect ion 6 672 by w1l fu ll y r1sinq e mployor fund ~ tor p urposes 
ocher th.:tn sacisfilc:tion o f o ve rdue emplo:ytnen t taxQs i!. "a t the 
time he a~surncd eontx-oJ there ,..,.ere no funds with whiC~1 t o st't Jsfy 
the t ax obli9a t1on dnd t he f unds thc~~fter gener~tcd uro no t 
di~~ctly t.rd~eable t o collected caxes r e f erred by that. sta tute. " 
S l odov, 436 u.s . ac 259-60; see Kizz ier, 598 P . 2d at 11 32-33 ; 
Ellllot·e , r..e:ds ~306 at. 13, i 4, 

I n t his cas e , Hr . Olson was i. n control t~:t all t H . .,s . 
Hov.·evr-r , he has urged t his Court to conclude as a ffict that t here 
W'<'Ce nc Eunds availabl e t o pay the trust f u nd taxes because a l l 
funds \-~ere encurnbered a hd nei the r the Company nor he were 
per-mJ. t ted t o osc encumbered runas to pa y t he t r u s t ~und taxPa . 
t'his cou r-t r eJec ts the s uqqcs t ed c o ncl ll sion. Tho c-vJ dence is a nd 
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the Cour t has found as a fact t ha t th e lender, a l t l~ou9h ha vin g a 
s e c u rity i nterest i n all of the personal propex t y o f ~he Compa n y , 
including rece i vabl es, p rovided t o t he Company gross payro l l 
amoun ts whenever payrol l was r e a uested . There is no ev~dence 1n 
t he record contradicting the testimony of the o fficer o f the 
lender concerning the amounts made a vaila ble f o r payroll . 
Therefore , the Court conc l udes that suffic i ent fu nds were 
available to make the trust fund t a x paymen ts and t hat the Company 
h ad t he authori t y to make such payme nts with funds adva nced for 
payrol l purposes . 

In addit i on, the Company had a vailaole to it funds other tha n 
those provided by the lender. Mr. Ol s o n provided the Company with 
almost one mill i o n dollars du~ing the last few months of 1 980. 
Specific ally, Mr . Olson delivered a c heck ma de payable to Olson 
Brothers Manufacturi ng Company (the Company) on November 13, 1 980 , 
i n the amount of $ 50,000 a nd on Decembe r 8 , 1980 , in the amount c f 
$25 , 0 0 0 . These chec ks were made dire ctly pa ya ble to th e Co mpany 
and oth ers were deposited directly i n the Company bank account. 
Any funds t hat went i nto the operating account of t he Company and 
were not f rom accounts r e ce ivable v1ere a va ilable for t he p ayment 
o f the trust fund t axes . 

The Court concludes that Mr . Olson is a respons i bl e person 
under the s peci f ic statutory requi~ements and t hat his actions 
with regard to fai l ure to pay trust fund taxes f or the quart0rs 
ending Septembe r 30 , 1 980 , and December 31, 198 0, were wilfu l 35 
requi r ed by t he sta tut e and t he c a s es . However, although ~r . 
Olson i s a responsible perso n for purposes of the. a ssessme nt 
lev i ed wi th r egard to t he quar t e r e nding June 30, 1 980 , his 
a ction s were not Hilful in t hat he had no knowledge tha t the t a x es 
ha d not been paid and act ua lly the taxes h 3d been pa id o n a t i mel:· 
basi s , but f or one reason or another the che ck was no t Vd l id . ~o 
e v idence wa s presented by t he Government contrary to h is posi~io~ 
t ~a t he had no knowledge a nd he has p r ovided s uffic ient ev idenc ~ 
o n the i ssue t o r u l e in his favor . 

Separate jour na l ent ~y sha l l be filed . 

DATED : J une 3, 1988. 

BY THE COURT: 

/ 
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