
UN ITED STATES BANKRUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

IN THE HA TER OF 

ORIN ABENDROTH and 
MARTHA ABENDROTH, 

DEBTORS 

) 
) 
) 
) 
) 
) 

MEMORANDUM OP INI ON 

CASE NO. BK85 -258 

Th i s mat ter came on fo r hea r i n g o n July 29, 1986, on the 
debtor's obj e ctions to t e c l aims of t he Federa l Land Bank o f 
o ha a nd of the Ci t izens Bank of Bancrof , Nebr a s ka. A combined 
hea r i ng on bot h objections was held. Appearing on behalf of t he 
d e btor was David Ha hn of the Ha hn Law Offices, Li ncoln , Nebraska . 
Apoe ar ing on b e hal f of t he Federa l La nd Bank o f Omaha was Terre nc e 
Mi c hae l o f Baird, Ho lm, McEachen, Pederson , Hamann, and Strasheim , 
Omaha, Nebraska. A peari ng on behalf of the Ci t i zen s Bank of 
Bancrof t, Nebraska , were J ohn Gr e en a nd Mi t che l l Pirni e of Nelson 
& Harding, Omaha, Nebraska. 

F indings of Fa ct 

A. Th e Ci~izens Bank of Bancroft , Ne bra ska , wa s t he holder 
o f a claim aga i n s t Orin a n tartha Abendroth (the "debtors") i n 
t he a ppro ximate amount of $1 26, 790 . 9 9 . Thi s c l aim was secured by 
a mortgage on approximately 1 30 acr e s of farm land l ocated in 
Cuming County, Neb r aska , a nd a security interest in t he debtors' 
f arm e qui pment. Prior to the fi ing of a Chapter 1 1 pet i t i o n b y 
the debto r s on February 5 , 1985, t he Citi ze ns Bank i i t i a ted i n 
the Distri c t Court o f Cumi ng Coun t y, Nebraska , a mortgage 
f orec l osur e action and a r epl evin a ct ion wi t rega r d to t he 
aforement i oned secu red property. Both actions were f i l ed on 
September 28 , 1984 , four month s bef ore the debto r s fi led the i r 
Chapte r 11 petit ion. On Oc tobe r 31, 1 98 4 , the Cuming County 
District Court e ntere d an order i n r e p l evin , a nd subsequent l y t he 
Cit izens Bank obtai ned pos s ession of t he c ol later a l p ursua n t to 
the orde r. On Nov mber 5, 1 984, the debtors fi l e d a mot ion t o 
remove t he action to the Unite d Sta te s Dist r ict Co ur t f or the 
Dis t r ict o f Nebraska. On motion of t h e Citizens Ba nk t h e United 
States Di s t rict Court rema nded t h e c a se t o the Cumi ng Coun t y 
Dis rict Court, indi ca ting in i t s orde r that t he ca s e h ad been 
improvide nt ly r e moved . On Apri l 23, 1 985, t hi s Court sus t ai ned 
the motion of t h e Cit ize ns Bank f o r r el ief fr om t he stay tha t ha 
been i posed bot h with r ega rd to the real p r operty and t he farm 
equi p nt a nd pe r sonal property of the debtor . On June 3 a nd J une 



.... ...__ -

S , 1 9 8 ') , L 1 c ....-1 ( • b l o r s f i l ,_. cJ ,\ m o t i on t o com p c 1 , ~l m o t i o n t o ~; \ t - 1 :. 

and a motion f or protec t i on a nd due process with t he Curn i ng Cou ::~~; 
Distr ict Court. On July 11, the Cum in _; County Di str· ict Court 
c nt c r <2 J Cl judgme n t of r c levin in f a or of th e Citi:·. • · llank 
a ga i ns t th e d e b t or s , a s we ll ::~s a d e r r of f or e closure . On Jul; 
31, 1 98 5 , deb tors filed a mo t i on to va : J.t e with the Cum ing Cou n t ·/ 
District Court, and on August 21, 1985, the debto rs filed a moti c n 
for summary judgment. On Augus t 30, 1985, Citizens Bank fil e d a 
motion to strike , and on Septembe r 5, t he Di s t r ict Court of Cuming 
County granted the motion t o strike and deni e d the debtor s ' motion 
to vacate and set a side judgment. On September 13, 1985, notice 
of sale was gi v en to the d e btors and other parties, and on 
September 26, 19 85 , a sale of the personal prope r t y of the debt o rs 
was held. On Septembe r 24, 1985, the real property subjec t to t h 2 
mortgage of Citizens Bank wa s s ol d at a sheriff 's sale. Cit izens 
Bank was the highes t bidder a t the sheriff's sal e with a bid o f 
$26,500, whi ch s ale wa s confirmed by the Di s trict Court of Cumi g 
County, Nebra sk , on Oc t o be r 10 , 1985. After appli c ation o f t h 
net proceeds rece ived f r om the s al e of the real property and 
persona l property of the d e btors , t h e Citizens Bank seeks to be 
adj u dged the holder o f an un secu red claim in this ca se in the 
approximate amount of $91 , 772 .18. The d e b tor ha s f i led an 
objection to this claim on the grounds that the Citi z ens Bank , by 
holding the personal property collateral for an ex tended p e ri o d of 
time, cons t ruct ively e l e ct e d to keep the collate ral in f ull 
sat isfaction o f t h e d e bt , or in t he alterna t ive , tha t the Cit ize ns 
Bank did not hold and p repa re the collateral for sale in a 
commercially reasonable m nner . 

B . On Janua ry 28, 1978, the d e btors entered in to a 
promissory note and loan agreeme n t with the Federal La nd Ba nk of 
Oma ha, whi ch note wa s s e cure d by a f i rst real es tat e mo rtgage o n 
80 acre s o f farm l a nd loca ted in Cumi ng County , Ne bras k a , a nd a 
possessory lien on Federal La nd Bank stoc k. As of Fe b ruary 5, 
1 98 5, the da te of the d ebtors' filing of a Chapter 11 p et ition, 
the amount owed by the debtors to the Federa l La nd Bank was 
$79, 4 23 . 80 , which sum include d intere st and reflected cre dit g ive n 
for the Fe d e r a l Land Ba nk stock. On Ma y 27, 198 5 , thi s Cou r t 
granted the Fed e ral Land Bank re l i e f from the stay . Th e Fe d era l 
Land Bank di d not e l e c t to initiate f oreclosure proceedi ngs , 
however. The Citizens Bank of Bancro ft, Neb r a ska, al so held, 
s ubject to the first lien of the Federa l Land Ban k , a mor t gage o n 
t h e aforementioned real prope rty . The Citizens Bank foreclose d o n 
the real property, and the property wa s s old at public auction on 
Sep tembe r 24, 1 9 85 . Ha ving purcha s e d the prope rty, the Citi z e n s 
Bank the n e x e c ute d a nd d e livered to the Federal La nd Ba n k a 
quitclaim deed to the 80 acre s on which the Fe deral Land Ba n k h e ld 
a first li en. On Ma rch 13, 1 986 , t h e Federal Land Ba nk e ntered 
into a purc hase agre e men t wi th a th ird party pro viding tha t t h e 
property would b e s old f o r $810 per acre , or a total pri ce of 
$ 64, 800 . The Federa l La nd Ba nk incur red e x pe nses in the sa l e of 
the l a n d o f $ 3 ,432. 2 9 , l e a v ing n e t proce eds of $6 1 , 36 7 . 71 . Af t (_' r 
a p p l ica ti o n of t h e net sa l e price to t he de b t o wed b y the de btors 
to the Fe dera l Lan d Bank, t h e Fe d e r al Land Bank seek s t o be 
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3 c3 j udg cd the h o l d r of an uns e c ur e d claim in this c a se in t he ' 
a mou nt of $18,05 6. 09. The d e btor ob j e cts to the c laim o f the 
Fed e r a l Land Ban k on t he g r ound s tha t by d e cli n i ng to in it i ate a 
f o r e closure act ion o r a cce l e r a t e its loan , t he Federa l Land Bank 
c an c la im no de f i ci e ncy . Further, t he de b t o r cla ims t hat the 
Fed e ra l Land Ba nk cannot obta i n a d ef iciency because the titl e 
take n b y the quitclaim deed merge d wi th t he mor t gage i nterest. 
Th e d e b tor a lso objects on t he g r ound that the Fede r a l L nd Bank 
waived any claim to a de fi ciency by tra nsfer ri ng its r i ght s i n t he 
p rope rty t o a third party without the conse n t or approva l of t he 
debtors or the trus t ee . Final ly, the debtors conte nd t ha t t h e 
f ~ ir market value of the subject p roperty wa s equa l to o r greater 
t ha n the a moun t of t he Federa l Land Ba nk's claim. 

Issue s 

A. With r e g a rd t the o b j ec t ion to the c la i m of t h e Citiz e ns 
Bank of Banc r oft, Neb ra s k a : 

1 . By r eta ini ng t he f a r m e q ui pment and persona l proper ty 
col lat e ra l f or an e x t ended per i od of time p r i or to i t s sal e , di d 
t he Citizens Bank e lect to ke ep the collateral in f ull 
sa tis f a ctio n of this deb t purs uant to Un iform Commercia l Co d e §9 -
50 5 ( 2) ? 

2 . In the even t t hat the Court f i nds t hat t he Ci t i zens Bank 
did n o t e l ect to ke e p the c o lla teral in f u l l sa ti sfa ct ion o f t h is 
debt, was the collateral ca r e d f o r a nd p repared fo r sa le i n a 
comme~c ially r eason a ble manner ? 

3 . If the collatera l w s not he l d a nd p r e pare d f or sale in a 
comme r c ia ll y r easonab l e manner , i s the debto r e n t i tled to damage s 
and the r e by a n adjustment o f the a mount of the c l a im of the 
Citi zen s Bank? 

B. With r e gard t o the cla i m o f the Fed e ral Land Bank: 

1. By obtaini ng titl e to the s ub j e ct property wi thout 
i n it i at ing a foreclosure action or acce l e r at i n g its l o an , d i d the 
Fe d e ra l Land Bank waive i t s r ight to any cla im o t he r than for the 
a mo unt of the past-due i nstal l ment s and a ccrued i n terest ? 

2. Did t h e Federal Land Bank' s taking o f t i t le to t he 
s ubi ect p r oper t y by qu i tclaim d eed o perate to trigger the 
a pplica tion of t he eq u itable doctrine o f merger, t h us b a r ri ng the 
Federal La nd Bank from cla iming a de f iciency afte r s ale o f t he 
property? 

3. Did the Federal La nd Bank waive i ts right to a d e f ic iency 
by transferrin g its r ights in t h e s ubj ect pr ope rty to a t h ird 
pa rty wi thout the conse n t o r t h e a p prova l of the d e btor s o r th e 
t ru s t ee ? 
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t he ~cde ral Land Sa nk from claiming any defici e ncy? 

Decis i o n 

The unsecured claim o f t he Citizens Bank in the appr o x ima te 
amount o f $91,772.18 is allowed. The unsecured c laim of the 
Federal Land Bank of Omaha wi l l be allowed if i t i s determi ned i n 
a separate hearing on the v alua t i o n o f the property that the 
property' s fair market value on Ma rch 13 , 198 6 , the date it was 
sold by the Federal Land Bank, was less than the amount o f the 
Federal Land Ba nk 's claim. 

Conclus i ons of Law and Discussio n 

"Section 50 2. Al lowanc e of claims or interests: 

'' ( a) A claim or i nterest, proof of which is filed nder 
section 501 of this ti t le, i s deeme d allowed, u n l ess a party in 
interest, includ i ng a c redi t or of a general partner i n a 
partnership t ha t is a debtor in a case under cha p t er 7 of t h is 
t it le, objects. 

" (b) Except as pro vided in subsection s (e ) ( 2 ), (f) , (g), ( h) 
and (i ) of this section, if s uch o bjec tion t o a claim is made, t e 
court , after notice and a hea ring , shall determine the amount o f 
such cla im in lawful c urr e ncy of the United States as o f the d ate 
o f the f il ing of t he pet i tio n, and s hall a llow such c la im in s uch 
amount e xcept t o the extent that--

_ " ( 1 ) such claim i s unenforceable aga i n s t 
the debtor and property of t he debtor, und e r 
any agreement o r app l i cable law for a reason 
o ther than because such claim is c o tingent or 
unma t u red ; " 

A. With regard to the o bjection of the c l aim of the Citi zens 
Bank of Bancroft, Nebraska: 

1. The Uniform Commercial Co de §9- 505(2) states : 

In any other case involving consume r goods or 
a ny other collate r al , a secured party in 
po ssession may, after default, p ropose t o 
retain the collateral in satisfaction of the 
obligation. Written no tice of such proposal 
shall b e sent to the d ebtor if he has not 
s igned af t er default a stateme nt renounc ing or 
modifying h is r ights unde r this subsection. 
In the case o f c onsumer goods no other not i ce 
ne ed be give n. In other case s notice s hall be 

r ~ s en t t o any other secured party from whom t he 
secur ed party has rec e ived ( b efore sending his 

I 
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not i ce to the de b tor or before t he de btor s 
r e n unc ia t i on of hi s righ t s ) written not i c e of 
a cl a i m of a n i nte r est in the co lla tera l. If 
the sec ured pa rty r e ceive d ob ject ion in 
wr iting fr om a per s on en t itl ed to r e ce i ve 
notification with in t wenty - one day s a fter t he 
notice was sent , the secured party mus t 
dispose of the co l lateral unde r § 9- 504. I n 
the absence of such written objection, t he 
secured party may re ta in t he co l l atera l i n 
s a tisfa c t ion of the debtor's obligation. 

There is no evide nce before thi s Court t h a t t h e Ci ti z e ns Ba nk 
gave the debt or s not ice o f t he ir intent t o keep the farm equipment 
and personal property c o l l atera l in ful l sat i s f action of the d ebt 
as r e quired by this section o f t h e statute. Howeve r, the debto rs 
contend t ha t t he Cit izens Ba nk cons t r uctive l y e l e c ted t o s o k eep 
the c o lla t eral by holding i t f or a n e xtended per i od of t i me prior 
to the d ate of its sa l e, t hat period being f rom t he fi rs t week of 
November of 1 98 4 unti l Septembe r 26, 1985 . The debtors ' c ite a 
1985 Ne braska Supre me Court case, Sc hmode' s , I c . v. Wilkin s on, 
219 Neb . 20 9, 361 N.W.2d 557 ( 1985) , i n support of t hei r 
proposi t ion . Sc hmode's, however, is c l early distinguishable fr om 
t he i n stant cas e. I n Schmode's, the deb t ors defaul ted on a loan 
contract and s hort ly thereaf t e r delivered the collateral, a t r uc k 
a nd t rai l e r, t o the c r editor . The c reditor r e s tor ed the 
c ollatera l and lea s e d i t out over a period of thre e years be fore 
f inally sell ing it. The court f ou nd t hat the credi tor h a d 
c onstr ctively electe d to ret ain the collateral in f ull 
s atisfact ion of the debt. In the instant case, t he Citizens Ba nk 
o btained the collater a l under an order of r eplevi n . It is c lea r 
f rom t he r e c o r d tha t the d e l ay i n the s a le of the c ollatera l 
o c curr e d not be c aus e t he Cit i zen s Bank wa s usi ng the collate r al or 
unneces s ar i ly de layi ng t he sa le procedures but because the debtors 
fil ed numer ous legal actions f o llm1ing t he o rde r in replevin, 
includi ng the ir pet i tio n in b a nkruptcy, which delayed the fi nal 
j udgment i n the repl e v i n a ction unti l Ju l y 11, 1985. Debtor s 
f i led t wo more mo t i ons, a mo tion to vaca te a nd a mot ion for 
summary j udgment following t he judgmen t in rep levin, further 
delay ing any sale until September 5 when t he District Court of 
Cuming County denied those motions. The sale was held twenty -one 
day s a fte r t he September 5th orde r . The debtors c annot avail 
t hemselves o f the court s ystem and then tur n around and a s k t h i s 
Court to penal ize the Citi zens Bank f o r retain ing t he c ollateral 
dur ing the pend e ncy of the a c t ions filed by the debtors 
themselve s . In fact, the Nebraska s t a t ute c ont e mp la tes a retu rn 
of proper t y taken under a n order in replevin whe n j udgment is 
r e ndered aga i nst the plaintif f . See Nebr a ska Revi sed t a tute s 
§ 25 - 1 098 (Re i s s ue 1985). The r efore, the Cit i zens Bank had t he 
r i g h t to ac tual possession but h a d no r igh t to se ll t he prop r ty 
prior to the final j udgme nt in the replevin acti o n. Th is Court 
f inds that t he Citizens Bank d id not nnecessari ly delay t he sa l e 
of the colla t e ra l and thereby construct ive l y e lect to keep the 
sa id c o llatera l in full sati s fa ction of the d ebt. 
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Ban k while the co llateral was in it s posse s sion. Th r e fore , · his 
Cou r t finds that the collateral was cared for a nd pre pa red f o 
sale ~ n a commercially reasonable manne r. Having r e ache d th ~ 
foregoing conclusion, it is unnecessary_to reac h the issue of 
damages. 

Sec tion 50 2 (b)(1) doe s not apply to ba r the claim of th e 
Citizens Bank. 

B . With regard to th e objection to the claim o f th e Feue r l 
Land Bank of Omaha: 

1 . This Court finds nothing in Ne braska l t h at r ~ qui rcs 
the holder of a first lien to take any affirmative a c t ion t o 
forec l ose or accele r a t e its loan upon the initi a tion o f 
forec l osure proceedings by a junior lienor. When the junio r 
lienor in the insta t case foreclosed, th property was o ld a t a 
sheriff's sale s ubject to the lien of the Federal Land B n k , 
t he reb y p r ese r ving t h e Federal Land Bank's i nterest . T!1e mo r tga ge 
instrument executed by the debtors to the Federal La nd a n · on 
January 28, 1977, states in Paragraph 7 tha t in the e ve nt of 
default , "mortgagee may immed iately f o rec l o se this mor t g age or 
p u r s u e any othe r avail ab l e l e gal r emedy. " (Re spond e n t' Sxhibit 
1 ) . The re is a lso nothing in Nebraska law which pre v e nts the 
mortgagee from p u r chas ing the interest of the holder o f the 
sheriff's deed to the prope rty onc e it h a s been sold at s he ri f f ' s 
sale and the sa1e has bee n confirme d by t he court. ~-.r y a t t-Bull a rd 

Lumber Co. v. Bourk~, 55 Neb. 9, 75 N.\'l . 241 (1 89 8}. Therefore , 
t he Federa l Land Bank did not , by obtaining the p r o pe rty by 
quitclaim deed f rom the Citizens Bank, waive i t s right t any 
claim arising out of the mortgage agreeme n t with t h e debtor s o th e r 
tha n one for the amount of past - d u e instal l ments . I t di d not 
wai ve its right to claim a def i ciency. 

2 . The d ebt ors al s o contend tha t whe n the Fed era l Land Ba n k 
obtai ne d title t o the subject pro pe rt y by a q i tcl a i m deed from 
the Citi z e ns Bank of Bancroft, Nebraska, the t\vO title s merged and 
thus extinguished the d e bt owed the Fe d e ra l La nd Bank . It is a 
well established principl e of Ne bra s ka law t hat wh e n a mortg gee 
acquires the equity of redemption , wh e r e the r e is no exp r es si on of 
the mortgagee 's inte nti o n to merge t e two esta te s , n o me r g er wi ll 
be presume d. In fact, it will be presume d t hat th e mortgagee 
inte nded to do that wh ich would prove mos t a dvantageous to it s el f . 
Wy a tt-Bull a rd Lumbe r Co . v. Bo urke , 55 e b . 9 , 7 5 N. W. 24 1 (1 8 8 ). 
I n the instant cas e , the Federa l La nd Bank ha s e xpress~d no 
inten tion t o merge the ti tles a nd canno t be pre s ume d t o h a ve 
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~ r .t , · r 1 J ~~c) s u c h rr c r g c r . T h c r e f o re , i t m u s t lJ c p r c s u me d t ll a t t h e 
i'•"l' ·r , l Land un }- i n t e nded to pr- es r- e all of i t s r- i g ht s, 
jncl ud.ing the ri g t t o cla im a def ici e ncy. 

J. The d e b tors further contend t ha t the Federal Land Bank 
wa i ved i t s ri gh t to cla im a defi c iency by convey i ng s u ~je c t 

~ roper ty to a thi rd party with o t the c on s ent of t h e debtors or 
the trustee in bankruptcy. However , when the Ci tizens Bank o f 
Banc roft, Ne b ras . a, fo reclo s e d i ts mor tgage , and the pro perty, 
including t Hat on which the Fe d era l Land Bank held a fir st li en , 
was sold at a sheriff's sale, sa id sale being conf irmed by the 
Cour , a ll of the debtors' rights in t he sub ject property we re 
conve yed to t he Cit izens Bank , which in t urn conveyed them t o t he 
Fe e ral La nd Ba n k . Thus , the Feder a l La nd Bank , as hol de r ~f the 
fe e , was not r e qui red to obtain t he c o n sent of the debtors or t he 
trus t ee in order t o c onvey it to a third par t y because n e i the r the 
debtors nor the t r ustee had a ny i nteres t r e maining in the 
propert y. See §25-2145 Nebraska Revi sed Statutes ( Reissue 1 985 ) . 

4 . Finally, the debtors contend that the fair marke t value 
of the s ubject p r operty wa s equal to or greater than the a mou n t of 
the debt owed t he F d eral Land Ba nk, t hus barr i ng the Federal Land 
Ba nk from s eeking a defic iency from the debtors.' The Federal Land 
Bank sold the subject property f or a total sa l e pr i ce of $64, 800 . 
Expenses of the sa le tota l ~d $ 3 ,4 32 .29, leav ing ne t pro c e ed s o f 
$61 ,3 6 7.71. After appl icat i o n of the net p r o c eed s to the debt, 
t h e Federa l La nd Bank cla i ms a defici enc y of $1 8,056. 0 9 . This 
Cour t believes that suf fi c i en t ev i dence as to t he fai r market 
v a l u e of t he s u bj e ct property h as not been presen t e d and so 
r ese r ves j udgment as t o h ow mu c h o f a def iciency , if any, t he 
Fede ral La nd Bank may c l a im un t il a h e ari ng m y be held on the 
v a 1 u a t i o n of t h_e sa i d prope rty . 

Se ction 502 ( b)(1) does not a pply to b a r t he claim of the 
Fe de r al Land Bank o f Omaha if it is d e termined t ha t the f air 
market value of t h e Fe d e ra l Land Ban k ' s c o lla t e ral Has l e ss on the 
date of its sal e than t h e a mount of the debt o wed to the Federal 
La nd Bank. 

Se parate journal entry s hal l be f iled overruling obj ect ions 
t o c laim of t he Bank a nd setting f or evid ent iary h e ar ing t he 
question of fai r marke t val ue of the land on da te of s ale b y the 
Fe d e ral Land Ba nk . 

DATED: December 31, 1 986 . 

Copi es mailed to each of the 

Da vid Ha h n , Attorney , 2 4 9 Cherry Hill Bl vd ., S t e 3 , Lincoln, NE 
685 10 

Te rre nce Mi c ha e l , A torney , 1 500 Woodmen Tower , Om~ h a , ~E G0 1 02 
John Grc e an d Mit c he ll Pirnie , Attor ney , 800 Amoricar1 Chnrter 

Ce nter , Omaha , NE 68 102 


