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IN THE MATTER 

GLENN W. 

NORWEST BANK 

vs. 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

OF ) 
) 

ADKINS, ) CASE NO. BK87-2827 
) A8 7-453 

DEBTOR ) CH. 7 
) 

DES MOINES, N. • I ) 

) 
Plai ntiff 

GLENN W. ADKINS, ) 
) 

De fendant ) 

MEMORANDUM 

Trial on plaintiff 's complain t under Sec t ion 523 (a) (2) ( ) 
and (C) was held on September 21 , 1988. Appearing on behal f of 
plai ntiff was Daniel L. Joh nson o f Latenser & Johnson, Omaha, 
Nebraska. Appearing on behalf of debtor/defendant was John 
Wyn koop, Omaha, Nebraska. This memorandum constitutes f indings 
of fact and conclusions o f law as r equi r ed by Bankr . R. 7052 . 

Fi ndi ngs o f Fact 

Deb t or is an . i ndividual who opera t ed a retail shoe stor e as 
a s o le p r oprietorship. The shoe store , loc ated in Omaha, 
Nebraska , was opened in 198 4. Also i n 1984 debtor obtained a 
Ma stercard credit card from plai ntif f after del iver i ng t o 
pla i ntiff a fi nanc i al statement on which deb tor c la i med gross 
annual i ncome of $3 5 , 000 per year. 

In 1986 the credit limi t on debtor's Masterca rd was 
in~reascd to $5,000 upon debtor sign i ng a stat~ment that his 
g ross monthl y income was $3,500. 

From early 1987 t hrough the date of the fi ling o f the 
Cha pter 7 bankruptcy petition b y debtor, September 17, 1987, the 
shoe business suf f ered from decreasing sales which decre a sed 
c ashfl ow . Beg i nning in late July of 1987 , debtor was unable to 
servic e t he trade payables, rent payments and ove rhead items for 
t he s hoe s tore and, a t t he same t ime, was unable to draw any cas h 
from t h e business for his own personal living expenses. He , 
t herefore , b e gan to use the Ma stercard for the pu rchase of 
bus ines s and personal i tems such a s display material s and a d esk 

r---~~-~~~~ .. ·~~ , and meals, airl ine ticket s , c l oth ing a nd other 
1 use . 
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On August 3, 1987 , debtor met with his a t torney t o discus s 
his busine ss problems. Aga i n on August 21 , 1987 , debtor met with 
his a t torney and specifically d iscussed fil i ng Chapter 7 
bankruptcy . Three days thereaf t e r debtor t raveled t o Kansas 
City, Mi ssouri, for a several-day buying trip during which he 
reviewed s hoes that would be available for s ale in the s pri ng of 
1988. 

After h i s return, he received news t hat his grandfat her in 
Fort Way ne, Indiana , was dy ing . Since h e h a d a close per sonal 
relationsh ip wi th h is g randfather who h a d raised him as a child, 
he wanted to be with h i s g randfather. He flew to Fort Wa yne , 
I nd i ana , and s tayed fo r approxi ma t ely t e n days duri ng t he final 
illness, d e a th and f uneral of his grandfather. All tra v e l 
expenses for the trip wer e c harged on t h e Masterc a rd. 

Between J u ly 22 , 198 7 , and September 17, 1987, he charged a 
tota l o f $4 ,221 .67 o f goods and services i nclud i ng $ 1 ,500 wort h 
of c lothing , t ravel expenses and food during the t h ree weeks 
prior to f i ling b a nk r up t cy on September 17, 1987. On the d a t e he 
fi led bankruptcy , the balance on the Mastercard was approximately 
$6 , 700, $1,700 in e x c ess of his credit limit. 

Debtor a dmits that he u sed the Mastercard duri ng the last 
two months before bankr uptcy f o r almost all o f h i s ordinary 
expenses because he had no othe r s ource of c a s h a s a result o f 
the f i nancial c ondition o f h i s business . However , he a rgues that 
he h ad n o intention of filing bankruptcy unt il the da y he 
act al ly signed the papers. I n support of t he argument, he s hows 
the Court t hat h e went on a buying trip to Kansas City in August, 
he continued t o keep the business open with employees working 
until early to mid-September and operated the bus iness in the 
ordinary course during the same time peri od in which he was using 
the Mastercard e xtensively. 

The Court fi nds as a fact from the schedules fil ed b y debtor 
and t he information provided in the Court file, of whic h t h e 
Court h a s t a ken judicial notice at the request of t he p laintiff, 
t h a t debtor took an inventor y on September 7, 1987, and that the 
business was effectively closed on September 11, 1987. The Cou r t 
further f i nds as a fact that debtor had no ability t o r epay the 
Masterca r d charges which were incurred from July 22 thr ou gh 
September 16, 1987. There was insufficient cashflow from the 
business to provide him with any funds, either in Aug ust or 
September. Moreover, the business did not generate s u fficient 
cash fl ow to p a y the September rent when due, and i t was unpaid 
when the bankruptcy petition was filed. 

The evidence is insufficient to permit the Court t o make a 
factual finding c oncerning either the number of purcha ses or the 
dol lar amount wh i c h were d irectly related to luxury items. 



,md Lon ·1 us ie:ns of Law 

i11• J'.,•n}.ruptcy Code at 11 U.S.\... § tj~l(a) (2) (A) prov_; ~ 

tlk ·~ ·:; i i i -, 1dunl debto::.- does n t L·ecei v~ a d isch~rge fro .. , · ro·. 
dc·bt !or " ·rc.n!2y, propertj, services, or an extension, renewa 1., 0·· 

refinancing of credit, to tne extent obtained by- - (A) alse 
pretc:.1seG, a false representatior., ur actual fraud . . . " 

ThP- Code also excepts from discharge "consumer debts owe~ tc 
a singl~ creditor and aggregating more than $500 for ' luxurf 
qoods or services ' i curred by an individual debtor on or withir 
~orty ·dys before the order for relief . .. " 11 U.S.C . ~ 
':.>~Jio)(:'1(C}. 

Th~ evidence presented i s insufficient for this Court to 
make d specific finding concerning the "luxury goods" section of 
the statute, 5 23(a) ( 2) (C) . However, the Cou~t has no difficulty 
in finding that the to t al amount of debt incurred between July 
22 , 1987, and September 16, 1987 , of $4,22 1 .67, t ogether with 
in erest, costs and reasonable attorney fees, t o be 
nondlschargeable pursuant to 11 U. S.C. § 523 ( a ) (2 ) (A) . Alt ough 
iL is J1fficult for plai tiff to prove that debto r had the 
specific, actual, conscious intent to defraud i t , ctll of the 
surrounding circumstances ind i cate to this Court that the 
in~urrence of the debt was at a time when debtor knew lte could 
not pay the resulting bills . He ~~new that his business was 
coll~1sing . He knew that he had no cash t hat he could withdra 
fro:n the business for personal use to make any payments on the 
bi ls . lie significantly increased the use of the credit card 
from approximately thrGe uses per month to more than for t y uses 
during the last two months prior to fi ling bankruptcy . Further, 
1.cre than one month prior to filing the bankruptcy, and during 
Lime he was using the credit card for significantly larger 
r-urchases, he discussed with his attorney the possibility of 
:~li~g Chapter 7 bankruptcy. 

i\ll of tne J. ovG fa tual ;n.:1tters leave this Court conv inced 
~~?.L :his debt cr received an extension of credit from plai n~i ~ f 
by false pretenses and false representation . Other courts , on 
simil-r facts , have made similar find ings. See In re Senty, 42 
B.R. 456 (Bkrtcy. S . D.N.Y. 1984); In re Lipsey, 41 B.R . 255 
(Bk!"':c:y. E.D. Penn . 19t34); In re Kramer , 38 B . R . 80 (Bkrtcy. ~7 . 0. 

La. 198~); Matter of Ratajczak, 58~583 (Bkrtcy . M.D . F'l-.1. 
198Clj. 

Therefore , judgment shall be en t ered in favor of 
and agains t defendant in the amount of $4,221.67 plus 
from r.ctition ate plus costs and reasonable attorney 
..:•·· ': -j judgment are nondisch a geable. 

laintitf 
interest 

ScL)arate journ.:tl •'lltl'/ shall issue. 

D.t..T£0 : Scptc~ber ~J . 1988. 
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