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) 

TRAVEL FA I RE, ) 
) 

Def endant ) 

MEMORANDUM OPINION ~ 

An e v i dentiary hearing ha s been held on an action brought by 
the t r us tee to a vo i d a preference. Christopher J. Connolly of 
Omaha, Nebraska , appe ared on behalf o f the trustee and Thomas 
Yo ung o f Omaha , ~ebra ska , a ppeared on behalf of the defendant. 

Fa cts 

On or about Augu s t 1 2 , 1985 , -an ~nvoluntary petition in 
bankruptcy was brought agains t the debtor . Eventua l ly, an o r der 
for re l ief was enter d aga inst the debtor. Wi th i n 90 days prior 
to t he petition, the debtor ma de certain payments to the defendant 
which the trus t ee des i res to set aside as preferences pursuant to 
11 U.S . C. Section 54 7 . 

The trustee has proved- al l of the elements necessary under 
Section 54 7 (b) to avoid t he tra nsfer except there remains a 
ques t ion concerning the r equi rement u nder Section 547(b)(3) that 
t he debtor be i nsolve nt a t the time of the transfer . 

The trustee has proved that at t he time of the transfer the 
d e btor wa s generally not pa yi ng i t s de b t s a s they became d ue . 
Pr oof t hat the debts a r e not being paid as t hey become due is the 
"insolvency" test u nder Section 303 wh i ch enables the court, upon 
such a f inding to en t er a n order for re l ie f . However , the genera l 
definition of i nsolvency used in Chapte r 11 i s found at 11 U.S.C. 
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Section 101(31)(A), which is a 11 balance s he et 11 test. Under t h e 
bal a nce sheet t es t the q ues tion i s whet her or no t a s se t s exceed 
li abil i ti e s. 

Issue 

Can a trustee acting pursuan t t o a n o r de r o f relief e n t ered 
fo l lowi ng the filing of an i nvoluntary pe t i t ion set as ide a 
prefere nce by proving that at the t ime the al lege d pre f ere n t ial 
trans fer was made the debtor me t t he Sec tion 303( h ) ( 1) te s t of 
gene ral l y not paying debts a s t hey become d ue or , mu s t t h e truste e 
pro ve t hat at the t ime o f t h e t rans fer the de btor was " ba l ance 
s heet" insolven t purs uan t to Section 101(31)(A) ? 

Dec i s ion 

The def in i t i on of "insolvent" use d i n 11 U. S.C. Sect ion 54 7 
i s limite d t o t h a t p r ovided i n 11 u. s .c. Sec t ion 1 01 (31 )(A ). 
The r efore, the t r u stee ha s fail e d to meet his burden o f pro o f a nd 
judgment entered for t he defe ndant. 

Discussion a nd Conclu s ions o f Law 

Th e pu rpose o f the Sect i o n 30 3( h ) (1 ) test is to permit 
c r edi t o rs a speedy de termi n a t ion of debtor' s financ ia l s i t ua tion. 

-For a balance sheet insolvenc y t est , a comprehens ive study of a 
debtor's fi na ncial condition is nece ssary, wh i ch would de lay a 
c reditor ' s a b i l ity t o i nit ia t e an i nvolunta r y c ase i n a t imel y 
f a s h i on. 2 Co l lier 's o n Bank rupt c y , ~ 303 . 12 at 303 - 49 ( 1 5th Ed. 
1985 ). The t es t d oe s not look at debtor's a b il ity to pay but on ly 
a t whe the r d e btor is not p a y ing his debts. I d. at 303- 48. 

Se ction 54 7( b)(3} requires tha t a de btor be inso l vent be fore 
a preference can be avoided . Section 1 01( 31), f ormer l_¥ Section 
10 1(29), defi nes " i nsolve nt" as a "f inancial conditio n-such that 
t h e sum of such entity' s d e bts is g r e a t er t h a n al l o f such 
e ntity' s p r o perty, a t a fai r valua t ion • •.• " 11 U.S . C. § 
1 01( 31 )( A) . 

In In r e Storage Te chno logy Corp., 48 Bankr. 862 (D . Colo . 
198 5 ), t he court cons idered wheth e r t he term- " i n sol v e nt" u sed in 
Sec t ion 5 4 6( c ) r ef e rs t o t h e bankr uptcy definition f ound in 
Section 1 01( 31 ) or Sect i o n 1 - 2 01( 2 3 ) of the U. C. C. d e f init ion, 
r equiri ng not pa yi ng d e b ts as they become d ue. 

The c o ur t rel i e d on general princ i p l es of statutor y 
construc t ion i n de t ermini ng that t he term i nso l ven t is limite t o 
the Sect ion 10 1 ( 31 ) defini t i o n. I d. a t 866 . Sta t uto r y 
definitions c on tro l the meaning o f word s, a nd a p r esumpti o n exis t s 
tha t i denti c al wo rd s use d i n d i ff e ren t par t s of he same act re 
i n tende d t o ha v e t h e same meaning . Id. at 865 . 
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The cour t we n t on t o say tha t: 

[t]he term " inso l v e n t " is used thr o ughou t the 
Ba nkru p t cy Code. • • • Congress has 
spec · f i cally incor porated add itional 
definit ions f or t h e t e rm where it has dee med 
the m a ppropriate . See~ • • • § 303 (h ). 
Th e def i ni tion o f "insol vent" ••• is limiting, 
rather t han inclusive. • • • Thus, t he 
s t r uc t ure o f the Code i nd icat e s tha t t he term 
"insol vent" is limi ted to the d e f ini t ion found 
at Sec tion 1 01(29 ) (now 101 ( 31) ) absent an 
e xpre ss provis i on e xpanding t ha t def i nition in 
a particular Code provision." 

Id. a t 865- 66 , (citat i ons omitted) . 

Conc lusio n s 

Although this Co urt has f ound no i nvoluntary case add r essing 
this is sue , the reasoni ng of the court i n In r e Storage Technology 
Corp. , s eems a pplicabl e to t he q uestion prese n t ed . The definitio n 
of "insotve nt " u sed i n Section 547 shou ld be l imited to that 
proyided in Se c tion 1 0 1 ( 31 ). 

Separa t e J oU£na l Entry to be filed. 

DATED : April 1, 198 7. 

BY THE COURT: 

Co pi e s to: 

Christo pher J. Connolly , Atto r ne y, 200 Ce ntu ry Building, 1 1213 
Davenport Street , Omaha , NE 681 54-262 7 

Thomas You ng, At t o r ney, 69 10 Pacific St . , Su i t e 320, Omaha , NE 
681 0 6 

) 


