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IN RE : 

PAUL HIGH, 

IN THE UNITED STATES DI~TR I CT COURT 
FOR THE DISTR I CT OF NEBRASKA 

Debtor . 

) 
) 
) 
) 
) 

BK 84-02113 

' 

FILEr:> 
DISTfi iCT OF t-;£31\ ASKA 

NEBRASKA STATE BANK, ) 
) 
) 
) 
) 
) 
) 
) 
) 

At-t¥--a-,_~,.,_~_. 

Plaintiff, 

vs. 

c._v 8 5- 0-5...5..7 
UEC 2 u1~ 

William EROl.f!n. Clerk 

PAUL H. HIGH, By~~-""'"-=-::;=:-:-:. -~--~--=--=:::::-~e~P:_!Uty~; 

De f endant. 

These ma tters are before the Court on appeal from a j udgment 

of the Un i t e'd State s Bankruptcy Court for the District of ebraska 

ent ered May 17, 198 5 , wherein the Bankruptcy Court ismissed 

plaint i ff 's c ompla in t s to bar discharge. Jurisdiction is invoked 

pur s uant to 28 U.S. C. § 158 (a). Plaintiff appeals this dismi s s a l . 

Af te r carefully cons idering t he record on a ppeal and the briefs 

subm it t ed by the pa r t i es, the Court f i nd s t hat the dec i sion of t he 

Bankrup t cy Couri should be reversed and remande d. 

FACT S AND PROCEDURAL BACKGROUND 

The fa cts are not in dis u t e. The defendant-debto r, Paul 

High, fi l ed for bankruptcy re l ief under Chapt er 11 on May 23, 1984 

(B.R. No. 84-0 09 1). The pla intiff-creditor , Nebra ska State Bank 

(NSB ) filed comp la in t s to bar t hi s dis charge (A 84-176 and A 84-

177). The comp lai nts by NSB a l leged t hat Pau l Hi gh had r emoved or 

conce al ed or pe rm i tt ed t o be remove d or concea led ce r t ai n 



col l a t eral which had been p l edged by the creditor as se~urity for. 

loans extended to High. Trial for the NSB complaints wa~ 
. 

scheduled for Nov mber 7, 1984. 

Judge Crawf ord, on his own motion, dismissed t he Chapter 11 

proceeding without prejudice on October 9, 1984. On October 25, 

1984, High filed for relief unde r a Chapter 7.1 Judge Crawford, 

·in a journal entry dated November 7, 1984, dismissed NSB's 

complaint to bar discharge with prejudice· in connection with the 

Chapter 11 case for failure to appea~ at the previously set 

November 7th hearing. 

NSB then filed complaints to bar dischargi (A 84-0349 and A 

84-0350) in connection with the Chapter 7 proceeding. This second 

s et of complaints allege d virtually the same facts as were 

contained in the Chapte r 11 complaints. The Chapter 7 complaints 

were fi led by NSB on December 12 , 1984, but were not se r ved on 

High or his counsel . In a February 4 , 1985, order, J udge Crawfor d 

ordered dismissal of the second set of complaints unl ess NSB f i led 

with the Court a ce r tif i cate of service ~nd a motion for default 

judgment on or before February 18 , 1985. The alias s ummons was 

i ssued on February 8, 1985, and on February 11, 1985 , NSB mailed 

th is summons. On February 13, 1985 , NSB filed with the Bankruptcy 

Clerk the certificates of services and motion for de f ault 

j udgment. 

1 I t appears from the record tha t t he Chapte r 11 was dism i ssed and 
t hen a chap t er 7 was refiled. Co nsequen tl y , th e Chapter 7 is not 
the s ame cas e as the Chap t er 11. Each chapter re ceived diff e r ent 
case numbers . 
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On Ma r ch 8, 1985, High moved to dismiss the complaints to bar 

discharge . On May 17 , 1985, Judge Crawford dismis&ed the 

comp l a i nt s to bar d ischarge on the basis that t hey had been 

p reviously dis charge d wi th prejudice in the Chapter 11 

proc eed ing .2 

DISCUSSION 

NSB contends that once the Chapter l l was dismissed, the re 

was no r ea son or incentive t o pursue' the 'Chapter 11 complaints to 

bar dis cha r ge. This Court agrees. Once the Bankruptcy Court 

di smiss ed the case, the previous ly pending adversary proceedi ng a s 

a pract i cal ma t t er was also dismissed~ See In re Pockl ington, 21 

B.R . 199 , 20 2. (S.D. Cal . 1982). Consequently, the Court was 
' withou t jur i sd ict ion to review the matter . Additionally , even if 

2J ud ge Crawf ord s t at ed: 

THE COURT: I have a prior order of di sm issal 
i n an adve rs a ry proceeding between the e two 
par t ies. It is with prejudice. I do not know 
how it came about but it exis t s and it is 
f inal, and this cas e i s d ism i~sed because o~ 
i t. 

The Court f urther stated: 

THE COURT: It doe s n 't s eem to me tha t there 
is any dif f erence because there a re two 
separa t e bankrup tc i es. Once an or de r of 
di sm issa l with prej ud i ce is entere d, i t s eems 
to me t hat i t ough t to be b i nding on s omeone. 
I t isn' t j us t an or de r that we can choose to 
ign ore or not ignore, dependin g on wha t we 
want , a nd s o I t h ink I'll no t i gnore it. The 
case · is di smis s ed because of the separa t e 
pr i or o rde r of di sm i s sa l with pre j udi c e , and 
coun s e l are excused . 
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the Bankruptcy Court somehow retained jurisdiction, it erred in 

concluding that·res judicata or collateral estoppel were 

applicable. See Lovell v. Mixon, 719 F.Zd 1373 (8th Cir. 1983) 

(e l ements of res judicata and collateral estoppel) . ~ith regard 

to res judicata, the Chapter 11 suit did not result in a final 

judgment on the merits nor did it involve the same cause of action 

as did the Chapter 7 suit. ~ith regard to collateral estoppel, 

the issue was never actually litigated. I 

For the reasons set forth this case must be remanded and NSB 

permitted to proceed with the merits of. the compla ints to bar 

discharge. 

Accordingly, 

IT IS ORDERED that this case should be and hereby is reversed 

and r emanded for furthe r proceedings consistent with this opinion. 

DATED this ;)& tf.- day of December, 1985. 

BY THE COURT: 

C. ARLEAM 
UNITED STATES DISTRICT JUDGE 


