
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

DONALD AND CAROL SCOLLARD , CASE NO. BK87-1245 

DEBTORS A8 7- 20 4 

NEBRASKA STATE BANK , CH. 7 

Pla inti f f 

vs. 

DONALD PATRICK SCOLLARD, 

Defendant 

MEMORANDUM 

A hearing on the compla i n t of p la intiff, Nebra s k a State Bank 
(Bank), reque s ting the Court t o d ec lar e nond i s c h a rgea b le under 11 
U.S .C. § 523( a )( 2) (B) the debt owed to Ba n k by Dona ld Sco l lard , 
de b tor, was he ld Ma y 10, 1988 . Cra ig Raby o f Crary , Huff, Clem, 
Raby & Inks ter, P . C. , Sioux Ci ty, I owa , appear ed for Bank, a nd 
Donald Fi tch of Sout h Siou x City , Nebraska, appeared f or debtor . 

St ateme nt of Fa cts 

Debtor has ha d an ongoing loan relationship with Bank for 
many years. The Court recei ved as e vid ence f i nanc ial statements 
s igned by deb tor for the years 1 979, 1 980, 198 1 , 1982 and 198 3 . 
These fi nanc ial stat e ments were submitted to Bank eac h year to 
help Bank de t ermi ne whether i t s hould c ontinue to ext e nd credi t to 
debtor. Bank did not i ndependent ly verify the assets a nd 
liabi lities listed on t he s ta tement. 

Each f ina nc ial statement i ndicated as a n asset a number of 
~~~~~~~~._~~~spending va lue. The relevant a mounts were: 

JUL - l 1988 

Judith M. Napier 
Cle .i? Blnkruptcy Court 

9~ Cv Deputy 

--



-2 - ------ --

Date of number of 
fin a nc ial stock C OW S 
statemen t 

10/7/83 90 
8/30/ 82 90 
8/14/81 95 
8/4/80 95 
7/ 11/79 97 

Va lue of 
s tock c ows 

$4 5 , 000 
$4 5, 000 
$ 47, 500 
$47, 50 0 
$4 8, 50 0 

amount o f 
NSB loan s 

$77,882 
$7 5, 428 
$63 , 200 
$51,2 10 
$ 38,27 7 

tota l assets 

$23 6,890 
$23 6,800 
$2 4 5,50 0 
$ 24 2,700 
$ 25 2,2 1 5 

The Court also rece i ved as ev i d ence debtor' s 1984, 1 98 5 a nd 
1986 federa l a nd s t ate i ncome t ax r eturns. Al though debtor 
decl a red b us iness inc o me on these returns , no ne of i t is re lated 
to care, feeding, buy i ng o r sel li ng of stock cows . 

Depos ition s of J ef f r e y Gebauer, Je ff r ey Dible, J ohn Pa u l s on 
a nd Donald Scollard we re adm i tted into evidence. The fi rst th r ee 
ind ividua l s a r e or we r e o f ficers qf Ba nk who dea lt with debtor's 
loan account. 

The foll owi ng p rom i ssory no t es signe d by debt or were 
introduced: 

1. Note dated 1 2 /15/78 f or $34, 000, Exh ibit No. 2, secure d by a 
s e cur i ty agreemen t dated 12/1 5/7 8. 

2. Note da t e d 9/14/ 8 4 fo r $56 ,566.99, Exhi b it No . 1, secured by a 
secur ity agreemen t dated 9/ 14 / 84 and 12 / 15/78. Th i s no te 
renewed t he note da ted 12/1 5/78, Exhibit No. 2 , as we ll a s a 
no te da ted 5/18/8 4 wh i ch is not i n ev i dence. 

3. Note dated 11/29/8 4 fo r $ 1 3 , 900 , Exhibi t No. 4, secured by a 
securi ty agreement da ted 9/14/84. Th i s note renewed Note 7286 
which is not in e v idenc e. 

4. Note dated 12/3/84 for $3 , 000, Exhibit No. 3, secured by a 
security agreeme n t dated 12 /3/8 4. Th is note d i d not renew 
pr evi o u s note s . 

5. Note da ted 2 / 27/ 84 fo r $3 ,0 00, Ex h ibit No. 5. This note 
specifi c ally li st s a 1 967 and a 1 969 Chevy 2 - ton t ruck as 
securi ty . 

Attached to Bank 's proof of cl aim, Exhibit No . 1 6, a re four 
security agr eements. Th e one dated 2/ 27/84 specifies the Chevy 
2 - Ton truck s as security. The remaining security agreements 
con tain a g eneral comprehen s i ve descri ption of co l lateral, 
inc luding a ll f arm produce a nd any l i vestock. Th e f irs t one i s 
dated 12 /15/7 8 , the s econd 10 /7 /8 3 and t h e t h i rd 9/ 1 4 /8 4. No t i n 
e v i dence is the security agreemen t d ate d 12 /3/ 84, wh ich secured 
the note f or $3, 000, da t e d 12/3/8 4, Exhi b it No. 3. 

Sometime i n May, 19 8 5, debtor t old Bank that e did not h ave 
the s t ock cows which had been l i s t e d a s asse t s in h i s financial 
statemen t s over the f ive-ye a r period, 1 979 - 83. At the hearing , 
debtor testi f ied t hat he had t ol d Bank that he d id no t have the 
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c ows because of conscience; he knew Bank thought he had the cows, 
and it bothered him. He kne w it was wrong. He testified that he 
did no t know the purpose of t he fina nc ial statements, but he 
admitted in a deposition taken prior to this hearing that he knew 
the Bank wou ld consider and rely upon the fina ncia l statements. 
Scollard d e pos ition at 73. 

In Apr i l , 1987 , debtor and hi s wife, Carol Scollard, filed a 
petition f or Chapter 7 relief. Bank fil ed a proof o f claim 
claiming that d e btors owed $111,0 45 .05 at the time of f iling, 
Exhibi t No. 16 . Bank brought this adversary proce eding o n May 14 , 
1 98 7. 

Discussion 

Bank contends t hat it r e lied on debtor 's financial stateme nts 
and would not have c o n t i nued to r e ne w and extend its loa n s to 
deb tor if it had known t he s t ock cows did not e x i st. In defe n s e , 
debtor cl a ims tha t, in 1979 , when he t old Bank officia l , John 
Paulson, t ha t he did not have the ·cows but was buying mor e, John 
Paulson told him to leave the cows in t he statement. Mr. Paulson 
denies th is al l egat ion. 

A deb t i ncurred for an " e x t ension , renewal , or refi nancing of --.,. 
credit [ is no ndi s char g eable in Chapter 7] t o t he extent obtained 
by- - " 

(B) use of a sta tement in writing- -

( i ) 
( i i) 

(iii) 

( i v) 

tha t is mater ially f a l se ; 
respecting the deb tor 's or a n 
insider's fina nc i a l condition; 
o n whi c h the credi t o r to whom the 
debtor is liable for such money , 
property, services, o r credi t 
r easona b ly r e l ied; and 
that t he debtor cau sed to be made 
or published with intent to 
deceive . 

11 u.s.c. § 523(a)(2)(B) (1 987). 

There is no dispute t ha t the stock cows d id not e xis t but , 
neve rthe less, we re inc luded as asset s in debtor 's fi nanc ial 
s ta t ements. Nor is it disputed that debtor s i gned the fina ncial 
statements and t hat the s t a t ements represented debtor' s f i anc ia l 
condition. 11 U.S. C. § 523( a )(2) (B)(i i) . Mor e over, from t he 
testimony and deposi t ions, t he Court be lieves that debtor kne w the 
purpos e of the financia l sta t ements and knew that Bank was re lying 
on fa l se i n forma tio n. 11 U.S.C. § 523(a)(2)(B)(iv) (1 987 ). 
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Subsect ion (i) of Sectio n 523 ( a )(2)(B) require s not only that 
a writte n statement r egarding debtor' s fi nancial condition b2 
fal se but that it be materially f a l se . Accord ing to each of 
debtor's fina ncial s tatements, the value of the stock c ows equaled 
a pprox ima t e l y t wenty percent of the value of the total assets 
c l aimed b y debtor. See chart supr a p. 2. A mi srepresentation of 
t wen ty percent of debtor's asset s s ubstantially affects debtor's 
financ i al position a nd wou ld a ffect whether Bank would ex t e nd or 
renew cred it t o debtor . Therefore , t he sta teme nt was materia l ly 
fals e. 11 u.s .c. § 52 3 (a)(2)(B)(i) (19 87). 

Next, s ubsectio n (iii) of s ection 523( a) (2 )(B) requires proof 
t ha t t he cred i tor relied on t he mi srepresentat ion and tha t the 
re liance wa s r ea s onable. Clearly , Ba n k r el ied on t hese f inancia l 
sta t emen ts d ur ing this f ive - year period, 1 979-83, be caus e Bank did 
not independently verify the items li s ted on the financi al 
statements nor make any other independent cre dit check. The more 
dif f i cult question is whe t her Bank' s re l i ance was r easonable, 
which is a question of fac t. I n ~e Coyne, No. 87 - 25 57 , s lip op. 
at 3 (8th Cir., May 16, 1 98 8) . 

In Coyne, the Ei gh t h Ci rcu i t found tha t a creditor rea sonably 
r e lied on a fina ncial sta temen t where t he creditor was "not a 
sophisticated bus ines s m n and [was ] not experienced in matters of 
finance a nd c redi t." I d. at 4. Given these facts, t he Coyne 
Cour t he l d that '' it wa s not u nreasonabl e for [creditor] to r el y on 
[de btor's] financial statement without furt her invest igation." 
Id. 

I n the in s t ant case , Bank ' s offi c ers are, contrary to t he 
creditor in Coyne, soph is t icated a nd exper i enced in "matter s of 
finance and credit ." Suf f icient inconsis t enc i es in debtor' s 
financ ial statements should have generated an i nspe ct ion b y Bank. 
For e xample, Bank had no r ecord of debtor depos i ti ng any income 
produced f rom the sale of cattle, nor does t he evi dence i ndicate 
Bank challenged its absen c e. Debtor dec lared t he same va lue a nd 
number of s tock cows in 1 980 a nd ag in in 1981. The 1 982 and 198 3 
values and coun t were also ide ntical. Those n umber s should have 
raised questions. Moreover, i f debtor owned cattle, the l and on 
which the c attle were maintained would be ref lected on t he 
fina nc ial statements as either an equity interes t or a l ease 
payable. 

Debtor 's most recent financi a l stateme n t in e vidence, date d 
Octo ber 7, 1983, listed ninety s tock cows , e i ghty- fou r calves and 
three bull s with a tota l va l u of $74,500 , which compr ised 
approxima tely one-th i rd of debtor's a s sets . On September 14, 
1984 , e l eve n mont hs a fter this financia l sta t ement was submi tted, 
d e btor executed a note f o r $56 , 56 6. 99, Exh ibi t No. 1 . Ca t tle are 
not s t abl e, unchanging c o l l atera l. Sizeab l e f l uctuati ons in value 
a nd n umbers c an o cu r as a resu l t of birth s , deaths and sales . 
Mor e tha n one-third of d e btor' s asset s were be li eved by Bank to be 
in cattle ye t Bank did not obtai n a curren t f inancial statement. 



- 5-

The same reaso n ing app lies to the notes dated No vember 2 9, 1 98 4, 
Exh ibit No. 4, and Decembe r 3, 1 98 4, Exh ibit No. 3--both mo r e than 
one year after the October 7 , 1 98 3 , fi n a n c ia l sta t ement . 

Th e note dated February 27 , 1 98 4 , Exhibit No . 5 , l isted 
trucks a s i ts security. Thus, Ba n k d i d ot re ly on t he e x istence 
or nonexiste nce of stock cows when it e x tended credit o n this 
particu l ar no te. 

In summa r y, Bank h is t o r i cally rec e ived a n e w f ina ncial 
statement from debtor e ver y year between 1979 a n d 1 98 3 , bu t Ban k 
mad e no independen t e ffort to veri f y t h e a s s ets listed e v en though 
the fi nancial s t a t ement s themse l ves as we ll a s Bank 's deposit 
records should have p rompted i nqu i r y b y Bank. I n add i tion, in 
1984 Bank cont i nued t o ext end credit wi thout requ i ring a current 
fi nancial sta t emen t or i nspect i on whe n i t be l ieved a ma jor portion 
of debtor's colla t eral was c a tt l e, subj ec t to the pr ice and number 
f luctuations discusse d a bove . 

Therefore , Bank's rel ian ce on. debtor's fi na ncia l s t a tements 
was not r easonable. 11 U.S. C. § 523( a )(2)(B )(i ii ) ( 1987). The 
Court fi nds that the total amou n t of deb t owed Bank in excess of 
the value o f any colla t era l is d ischargeable . 

Separa t e Journa l Entry to be fil ed this date . 

DATED: July 1, 1988 . 

BY THE COURT : 

£~ --2~ Chief Jud 

-


