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This matter came on f o r hea r ing on May 1 1 , 1987 , upon t h e 
Mo t ion to o · smi s s f i led by t h e F deral Land Bank of Oma ha (the 
" Bank " ) and t he Prod u c ti on Cr ed it As s ociation o f the Mi d l an s 
( " PCA"). Appeari ng o n behal f of t he Ba nk and PCA wa s Te rrence 
Michael of Oma ha, Nebraska. Appe a ring on beha lf of the De b tors 
wa s Daniel Ful lner of Madison , Ne b raska . Appearing o n beh a lf of 
t he Trus t ee was Richa r d Lydick o f Oma a, Neb ra s ka. 

Findi gs of Fa ct 

The deb t or s , ea l J. Haschke and Ma r y c . Ha s chke , filed fo r 
~ re l i ef under 11 U. S . C . Cha p te r 1 2 on F bruary 2 6 , 1987. Evi d enc e 

add uced at trial i ndi c ates t hat t h e d ebtor s' income for 198 6 wa s 
broken down a s foll ows : 

def i c i ency payme n t -
s.al e of s traw -
co - o p di v i dend -
l eas e ( c as h r e nt) -
s a l e of farm e q u i p. -
off-farm income (wages ) -

$ 4, 20 5 . 00 
$4 ,90 5 . 00 
$ 376.00 
$9 , 00 (}.00 

$4 5,522 . 00 
$25 ,57 2.00 

In 1 98 6 , ~ -btors sold al l of the ir f arm equipme n t . Th e y also 
entered into a 3-year lease on Janua ry 10, 1986, unde r the terms 
of which they are leasi ng all of t h e ir 2 44-ac r e farmstead, e x cep t 
for the ir p e r s onal r esidenc e , f or $9,0 00 .0 0 cash r e nt pe r yea r . 
The y are curre ntly in t he s econd year of t h e aforemen t ioned l e a se . 
Tes t imo n y indica t e d tha t Mr. Hasc hke obta i n ed employmen t a s 
truck driver i n Jan ua r y of 1 986, f or whi c h e mployment he rece i e d 
wa ges in the approxima t e a mount o f $20,05 3. 00 in 1 98 6 . Mrs . 
Haschke o b taine d e p loyme n t as a nurse i n Nove mbe r of 1 985 a nd f o r 
1986 rece ived wages o f app roxi mate ly $5,117 .00. Th e d e b tors s ti ll 
engage i n the marketi ng a nd storage of crops wh ich the y own . 

Th e Ba k a nd t h PCA 1a ve move d to di sm i ss on the g r ounds 
tha t the debto r s are no t "fa m' ly fa rmers " as de f i ne d b y § 10 1 ( 17 ) 
of the Cod , s pecifi c lly al l eging that t h e debtors di d no t 
r e c e ive ore t h a n 50% of t he ir gross income from a f a r ming 
o pe r ation in the t ax ble year p r ced ing the ta xa ble y e a r in w~ ~ ch 
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t hey f iled their cas . The Bank and the PCA have also a lleged 
that the d ebto rs are not engaged in a "farming operation" as 
def i ned by§ 1 01 (20) of the Code. 

Issues 

1) Did t he debtors receive more than 50% of t heir 1986 gross 
income from a f ar i ng operation? 

2 ) Were the debtor s engaged in a farming opera~ion at the 
time of the fi ling of thei r petition? 

Decision 

Although the debtors did receive more t ha n 50 % of their 1986 
gross i ncome from a farmi ng opera t ' on, they a re not "family 
farmers" for the purposes of 1 1 U.S. C. Chapter 12 because t hey 
w re not engaged in a farming operation when t hey fi l ed f or 
relief. The mot ion to dismiss is sustained and the case i s hereby 
di sm i ssed. 

Disc ss i on o f Law 

11 u.s . . § 101(1 7 ) provides as f ollows : 

"(1 7 ) ' family farmer ' means -

(A ) Individua l or indivi dual and spouse engaged in a 
f arming operat ion whose aggre ga t e debts do not exceed 
$1,50 0 ,0 00. 00 and not less than 80% of whose aggregate non­
c ontinge nt , liquidated debts (excluding a debt for the principa l 
residence of such individual or such individual and spouse unless 
such debt arises out of the f a rming operation), on the date the 
case is f i led , arise ou t o f a f arming ope ration owned o r operated 
by such individual or s uch i ndividual and spouse, and such 
indivi dua l or s uch indi v i dua l and s pouse receive from such farming 
operation mor t han 50% of such individua l 's or such indiv1d al 
and spouse's gross i ncome for the taxable year preceding the 
taxable year in which the case concerning such i ndividual or s uch 
individua l and spouse as fi led. " 

11 U.S.C. § 101(20) p r ovides as fo l lows : 

"( 20) 'farming operation ' i ncludes farming, tillage of the 
soi , da iry farm 'ng , ranching, productio or r a ising of crops, 
poultry, or l ivestock, and production of pou try or livestock 
products in an unmanufactur e d sta t e." 

The debt ors have included i n their fa rm income the $9,000.00 
c ash rent t he y received f o r l eas i ng their land . The 7th Ci r cuit , 
in dealing with a s imilar determina tion as to whethe r proceeds 
from the l e as ing of agricul tura l property cons tituted fa rm i ncome, 
found tha t t hey did not , stati ng as follows : 
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"The Ba nk ruptcy Cour t f o und Arms t r ong received the r e n t mo ne y 
fr o m Ha nlon in ca s h and u p front. Th i s is not a ris k -l ade n 
ve ntur e in t he na tu re o f fa rm ing. I t c a nnot be cons i de r e pa r t o f 
Arms trong's per s ona l farm 1 ng o perat i on . . . The re wa s n o ri s k 
involved. Arm st ro ng w s ins u a ted from the t r d iti o na l risk s of 
fa rming ." Mat e r o f Ar mstro ng, 812 F.2 nd 10 24, 10 27, 1 0 28 (7th 
Cir., 1 987 ) . ~_s:c o rd Mat ter o f M r y F re se Fa rm s, Inc. , No . 87-
00136C, sli p op. ( Ba nkr. ~.D . I owa Ma y 8, 1 98 7) . 

As i n Arm st ro ng , t h e deb tors in the int a nt case rec e ive c a s h 
rent for th e i r l and . They a re not far ming the land but rather 
landlords in a l a d lord- t e n a nt relat i onship. They wi l l r e ce i v e 
their r en t r ega rd les s o f wha t t he t e na n t does with the l a nd . 
There is no cro p - s hare ar r ang eme n t and no evid e nce of the debto rs' 
involvement in t he fa r mi ng of t h e proper ty. Ther e fo re, t he 
$ 9,000.0 0 wh ich the d e b t o rs receiv as c ash rent f o r t h e i r 
fa r mstead is not farm income f o r th e purposes of§ 10 1 ( 1 7 ) . 

The Ban and PCA all e g e t hat ded uc ting the $ 9 ,000.00 cash 
re n t is s u f f icient t o p u t th e deb t or s b low t he 50% requiremen t o f 
§ 1 0 1 (17). Th e y furt her all ege that , e v en i f the $ 9 ,000.00 were 
cons i de red f a rm i ncome, t he d e btors wou ld s t i ll fa l l b eL ow t h e 5 0 % 
requ i r eme nt. Ho we ve r, t h e Bank and PC h a v e appa rent ly not 
c onsidere d t hat the $45,522. 00 recei ved in 1 98 6 for t h e sa le o f 
farm ma c hinery is also f arm income. The 7th Circ u it in ~rmst rong 
al s o fo und t ha t proc e ed s fr om the s ale of farm ma c h ine ry were fa rm 
inc ome. The fa ct that t he d ebtor s i n the i nstant c a se have 
apparently sold all of t hei r farm ma c h i ne ry doe s not a lter this 
Court' s bel i e f tha t the proceeds f r o m the s a l e of t he machinery 
were f arm i nco me . The deb t o rs were no t farm impl eme n t d e a l e rs­
they b ought f arm equipment t o e na bl e t h em to fa r m. The f a rm 
equipmen t wa s a~ essentia l par t o f the farm ope r a ti o n . Therefor e , 
the $45 , 52 2 .00 realized f rom the e q u ipme nt sa le wa s f arm i ncome . 

After d e duc t ing the $ 9 ,000 .0 0 ca s h ren t from th e farm income 
and addi ng in the $ 45 , 522 . 00 fro m the sale of equipme n t , it is 
obvfous that the d ebtors d id r e c ei ve mo re than 50 % o f their g r o s s 
income ( $ 55,0 08. 0 0 out of a tota l of $8 9 , 580.00) fr om a farming 
operation in 1 98 6 , thus comply ing with t hat a rt icu la r requiremeDt 
of§ 101(17). 

Thi s Cour t r e a c hes a differe nt r esu lt, however, wi th regard 
to the i ssue of whe t h e r t h e debto r s were e n age d i n a farming 
oper tion whe n t h e y f i l e d for relief. Th e debtor s have l e a s0d o ut 
all of their f armstead exce p t th e ir pe rs o nal resi de nc e . Th e y a re 
not involved in f a rm i ng the lea sed p r e mises . They have so ld all 
of t he i r f arm eq u i pmen t, so they have not h ing left with whi ch t o 
farm. They i n i c a t e that the y a re invol ved wit h ma r keting a nd 
storing crops t hat they still own. § 10 1 (20 ) l is t s seve ral 
operations t ha t q ua lify a s " f a r ming o pera t i o n( s) . " Th e li st is 
no t int e nded t o be all -i nc l u s i ve . 2 Coll i e r o n Ba nkru p t cy , 15 
Ed ., Pa r a. 101. 20, p. 1 01- 48 . Howe ve r, the s ta t u t e doe s 
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spec if ical l y list "production or rai sing of crops. 11 This Court 
does not bel i eve tha t mere marketing and storing of crops 
c onstitutes "product i o n or ra is ing of crops " pursuant to 
§ 101 (20). Thus, the debtors were not "engaged i n a farming 
operation" when t hey filed thei r petit i on and are therefore not 
e igible for relief under Chapter 1 2. 

DATED: June 26,1 987 

BY THE COURT: 

Cop i e s t o: 

Daniel A. Fu l lner , 1 1 4 W. 3rd St . , Madison, NE 68748 

Terre ce L. Micha el , 1 500 Woodmen Tower, Omaha, NE 68102 

Ric hard Lyd i ck, P. 0 . Box 1535, DTS , Omaha, NE 68101 


