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UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

IN THE MATTER OF 

MICHAEL LESLIE LOWE and 
GAIL MARI E LOWE , 

DEBTORS 

) 
) 

) 
) 
) 
) 

MEMORANDUM OPINION 

CASE NO. BKBS-1778 
Chapter 7 

This matter came o n for a hea r i ng o n December 4, 1985, in 
North Platte, Nebra ska, upon the truste e 's objection to exemptions 
(pleading #10). The debtors, Michae l Lowe and Gai l Lowe, were 
represented by David c. Nuttlema n of Holtorf , Kovar ik, Nuttleman, 
Ellison, Mathis & J avoronok, P . C. , Ger ing , Nebraska. Leroy 
Anderson, Roeder & Ande~son of North Platte, Nebraska, the 
trustee, appeared pro s e . The part ies ag r e ed that the issue was 
bas ically one of law, that they wou l d j oint ly file with the Court 
a stipu lation of fact s, and tha t they wou ld p r e pare br ie fs both of 
which were rece i ved by February 18, 1 986 . 

Facts 

The de btor, Michael L. Lowe, was prev iously employed by the 
Union Pac i f ic Railroad in North Platte, Nebraska, and sustained 
personal in juries. On June 25, 1982, the debto r e nte r ed into a 
"release .. a nd settlement agreement 11 with the Un i on Pacif ic 
Railroad. Under the a greement, he released and discharged the 
Union Paci f ic from all claims and causes of a ction related to his 
injuries. In consideration for this release, Union Pacif i c agreed 
to pay him $90 ,000 with some deductions for payments previously 
made plus $500 per month for a period o f 25 years with any 
re~a inder upo n his death to go to hi s es t ate. 

The release a nd settle~ent agreement conta i n a cla u se , the 
language of wh i c h is. as f ollows: 

"No amount payable or t o become pa yabl e 
under the terms ~f this agreement sha ll be 
subject to anticipation or assignment by Lowe 
or any ot her bene fici a ry thereof or to 
attachment by or to the inte rference or 
contro l of any creditor of any be ne fici a ry or 
to b0 t~ken o r roa c h0rl by l egal or equitabl e 
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proc e s s i n satisfaction o f any debt or 
liab i l ity of a beneficiary p rior to it s a ctual 
r ece ipt by the beneficiary." 

o n ~ay 20, 1983, a nd a gai n on March 14, 198 4, t he debtor 
execut ed an assignment t r ans ferring all monies coming due under 
the a f oresa id r e lease and se ttlement a greemen t to the Alli a nce 
::a.ti o;;.1 l Ba n k Company . 

On Aug u s t 8 , 1 985, the d e btors, Mi~hae l L. Lowe and Ga il M. 
Lowe , f iled their j o i nt volun ta ry Chapter 7 petition . Le roy 
Anderson was appoi nted t r ustee of the bankruptc y esta t e . On t hei r 
s ched ules t he debtors listed the $50 0 pa yment f r om the Union 
Paci f ic Ra ilroad on Schedule B-2(s) , the annuity sec t ion. On 
the i r or i g i nal Schedule B-4 filed with the petition , the debtors 
clai med the $ 500 payment rece ived from the Union Paci f ic Railro ad 
as exe~p t p ursua nt to 42 U.S.C. §2 31(m ). The trus tee filed a 
t i ~ely obj ec t ion t o t he debto r's cla im of exemption. Th ereafte r 
on Octo ber 3 1 , 1985 , the debtors amended t he i r sched ules to cla im 
the SSOO pa yment a s e xempt purs uan t to §44 -3 71 Revised Statu t es of 
~ebra s k ::t. 

Iss ues Pr esented 

1 . Ar e the month ly payments of $500 from the Union Pacific 
~a il road to t h e debtor property of the bankruptcy est::tte wi thi n 
t h e mea n ing o f 11 u. s .c. § 541? Answer: Yes. 

2. Ar e t he month l y payments of $500 from the Un ion Pac ific 
R::til r oad t o t he debtor exempt unde r the provisions of Nebra ska 
~ev i sed Sta t u t e § 4 4- 3 71 (Re issue 1 984)? Ansv.re r: Yes . 

Conclusions of Law a nd Discussion 

ri. Payments a r e Pro perty o f Esta te 

Regarding the first i ssue t he trustee argues that the 
debtors' i nteres t is i n c luded i n the b a nkru ptcy estate and tha t 
t he exclus ion of 1 1 u.s .c. § 541(c ) (2) i s i nappropriate and 
ina pplica bl e because the debtors' interest in the $500 monthly 
9ayrnent s from the Union Pacific Railroad is not a n int e rest in a 
tru s t . Conversely , t he deb tors a rgue that Michael Lowe's interest 
i n t h e mont h ly p ayments from t he Un ion Pa ci fic Ra ilroad is 
e xcluded from the bankrup t cy estate under 1 1 u.s.c. §5 41(c)(2 ) as 
a prope r t y i nterest subject to a restriction on the transfer o f a 
be nef i c iary o f the d ebto r in a trust t hat i s enforceable under 
~ ~ . l ic a ble non-b a n k r upt cy 1 law. In support o f their position t h e 
deb t or3 c ite In the Ma t t er of Le imer, 54 B. R. 587 (D.C. Neb. 
Apri l 16, 1985), I n Re Richardso n , Case No. BK83- 1 0 51, Slip Op. 
{ ~a n k r. Ne b. Apr il 16, 1984), No. CV84 -0 - 2 63 (D . C. Neb. October 2 , 
193 4 ) , a nd First Nat i ona l Ba nk v. First Cadco Corporat ion , 189 
:~, b . 7 34 , 20 5 N.W. 2d 115 (1 97 3) as examples of ca s e s i n which t h e 
~ ~~~ru~ t cy Co urt and U.S. District Court found spendt hrift trust 
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withi n the mean ing §54 1( c ) (2). The d e bto r s also ci t e vario us 4t h 
Ci rcuit, 10th Circ uit and 11th Circ u it ER ISA c ase s a nd a rgu e that 
the majority position is that s pendthrift provisions under ERI SA 
do protect pension plans and exc lude them from being property of 
t he estate. This Court does not agre e wi t h the debtors ' last 
argument and believes the maj or i ty of courts have held tha t ERI SA 
benefits are included in the debtor s ' es t a t e. Mo r e ove r, the 8 t h 
Circuit has so ruled in the cas e I n re Graham, 726 F . 2d 1268, 11 
i3.C.D. 6 26, 10 C.B.C.2d, 111 (8th Cir. 198 4), and t hi s Court is 
required to foll ow this decision . 

Sect ion 541(a ) of the Code provides that the commencement of 
a case under Title 11 creates an es t a t e which i nclude s "all leg a l 
and equ ita ble interests of the de b t o r i n p roperty a s o f the 
com;:-tencement o f the case" notwithstanding a ny prov i s ion that 
restri c ts or c ond itions the t r a ns fe r o f the i nterest. 
Speci f ica l ly 11 U. S .C . §541( a) ?rovides i n pertinent pa rt: 

" (a) Th e co:-runence men t of a c a se under 
§301, 30 2 or 303 o f th is Title creates a n 
estate. Such a n esta t e is compr i s ed o f all of 
t he fo llowing property , wher e ver loca ted: 

"( 1 ) Exce pt as provided in 
s ubsec tions (b) a nd ( c) ( 2) of this 
section , al l l e ga l and equ itable 
inte r e s ts of the debtor in proper ty as of 
the cor.n:~encement of . the case. " 

The leg i sla tive histor y of thi i s e ction clearly establishes 
Congress ional inte n t that the bankruptcy e state be as all 
encompassing as t h e language indicates. 

''The s cope of the pa r a graph is broa d . I t 
i ncludes al l kinds of property, including 
tangible and intangible property , cause s of 
action and all other for ms of prope r ty 
s pecified in §70(a) of t he Bankruptcy 
Act •••• It includes a s proper t y of t he estate 
all prope rty of the debtor, e ve n that needed 
for a fresh start." 

S. Re p. No. 989, 95th Congress, 2d Sess. 823, reprint e d in 1978 
U.S. Code Cong. & Ad. News 5787, 586 8 ; H.R. Re p. No. 59 5, 9 5th 
Cong. , lst Ses s . 367-68 {1977), reorinted i n u.s. Code Cong. & Ad. 
Ne~s 63 22 - 24 . N 

An ezce pt i o n t o t h is broad d e fi ni tion of the esta te is set 
f o ~~ h i~ ~a ragraph ( c ) of Sec t ion 541. Secti on 541 ( c ) ~ l) p r ovide s 
g e ~ e r 3 l l ~ th a t re s triction s on th~ tra ns f e r of th e debtor 's 
i ~ ~ : ·: r r> s t i n ::> r o p c r t y '" i 1 1 no t p r c v c n t i n c l u s i o n o f s u c h a pro p e r t y 
i~~: -:: .:.-•;s : in t!l·~ cst ::-t tc' . ~:~l:;iJ .lrl gLl !~h ( 2 ) s L1 t e~> the fo ll O\vi n<J 
•: :.:-::- ·:: > t .:. :.- ~• t o t h ,, r u1 e : 
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"A res t riction on the trans f er of a 
benefi cia l i n t erest of t he de~tor in a t r ust 
t hJ t is enforceable unde r a pp licable non
bC~n l~r uptcy law is en f orcea b le i n a ca se under 
this ti t le." 11 U.S.C. § 541 ( c)(2) . 

Essent i ally, this provision provides t hat a beneficial 
ir: tcrcst he ld by a debto r unuer a valid trust a greement that 
contains a spendthr i f t clause is not to be considered p roper t y of 
the estate within the meaning o f 11 U.S.C. § 541. This i s a n 
c x~~ess e xclus i o n which prevents cer t ai n proper t y f r om becoming an 
asset of the bankruptcy estate . Courts have r e cogrii zed that the 
Se ction 541 (c)(2) exclusion must be narrowly construed: 

"By contrast t o the expans i ve def init i on 
t~ be give n to the term proper t y of t he e state 
under 5 41(a)(1 ), the legi slati ve his t ory of 
541 (c)(2) indicates that t he exclusion 
provid e d therein was ~to be narrowly 
cons t r ued." In Re r.1cLean, 41 B.R. 893, 897 , 
11 C.B .C.2d 406 (Bankr . S.C. 1 9~4). 

Co~gress only intended by §541(c)(2) to preserv e the status 
of traditional s pendthrift trusts as recogn ized b y s ta t e law, 
enjoyed ~ nder the Ba kruptcy Act. 2 Bankr. Dev. J. 292 (1985). 
In Re Gr a ham, s upra, page 627 . 

The l e g is l ative hi s tory of §541(c)(2) indi cates that Congres s 
~ nvis ioned exempt ing from prope rty of the estate the debtor's 
inte r e st i n a spendthrift trust protecte d under state law from the 
r each o f his cred i tors . Specifically a House Report on th i s 
s ec ti o n o f the Bankruptcy Code sta tes: 

"The Bi l l al so cont i nues over the 
e xc l u s i o n f rom property of the estate of the 
debt or' s i nter est in a spendthrift trust to 
t he e xte nt the t r us t is protected f rom 
creditors u nder a ppl i cab l e sta te l aw. The 
bankruptcy o f the benefic iar y should not be 
permitte d to defeat the l eg' t i mate 
expectations of the ettler o f the trust. 
House of Re presentat i ves Re port No; 595, 95th 
Congr ess, 2d Sess i on 5 r eprint ed in 19 78 
United Sta tes Code Congressional and . 
Admi nistra tive News 5963, 6 136." 

I 

Cour ts wh ich have analyzed and in te rpreted §541(c) {2 ) a re in 
s o l id 3g r e e ment tha t a d e btor's inte res t in a val id spendthri ft 
trust is no t inc luded as prope rty of this bankruptc y e~tate. I n 
?c Gra h a m, 7 26 F . 2d 1268, 1273 (8t h Cir. 1974); Ma tter of Goff-,-
70 6 :. 2c 574, 580 - 582 , ( 5th Ci r. 1983) ; I n the Ma t ter of Leime r , ---. 
~4 3 . R. 587 (D.C. 1985 ). 
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The val1dity of the r estriction on the t ransfer of a t~ust 
interest is a matter to be determined under Nebraska law. An 
e xa nination of Nebraska law revea ls that spendthr ift t r usts are 
recognized as valid and en forceab le against credi t ors of the 
beneficiary. First National Bank of Omaha v. Cadco Co r poration , 
189 Neb . 734, 205 N.\"Y.2d 115, (1 9 73). In the case at bar, t h e 
agree~ent between the debtor and the Union Pa c ific Railroad 
contains language and a provision that arguably could come within 
the provisions of the §541(c)( 2) restrict ion. However, the 
trustee as s ert s that the language cannot be a valid spendthrift 
trust prov i sion because the underlying agreement itself really 
constitutes a s t ructured settlement of a lawsuit and cannot be 
construed to be a trust because the elements for a trust 
delineated in Nebraska case law do not e x ist. Name ly , the trustee 
asserts that t he structured settlement is not a t rus t because: 
(1) the parties did no t intend to create a trust relationshi p, 
~ankin v. City Na t i onal Bank of Crete, 182 Neb. 224 , 153 N.W.2d, 
8 69 ( 1 967); (2) t here is no separ ation of the lega l and equitable 
interest in the payments, Abbott v. Con tinental National Bank of 
Lincoln, 169 Neb o 147, 98 N.W.2d 804, ( 1 95 9 ); (3) that the 
payme n t s at all times were owned and were pro per t y of debtor, 
Messinge r v. Johnson , 162 Neb. 360, 76 N. W. 2d 267 (1956) and ( 4) 
there is no fiduciary obligation created o r set up on behalf of 
the Union Pacific Railroad, Schurma n v. Pegau ·, 136 Ne b. 628, 286 
~ • vl • 9 2 1 , < 1 9 3 9 ) • 

The debtors acknowledg e tha t t h e agreement does not 
consti tute your "garden v a riety" spendthrif t trust established 
pursuan t t o a decedent ' s will or an i ntervivos trust agreement. 
Ho~;ever, debtors assert tha t the agreement conta i ns similar 
spendthrift trust language which the District Court and the 
Bankruptcy Court in the Ri c hardson case f ound to be a spendthrift 
trust. Debtors point to the fact tha t Mr. Lowe h a d no right to 
any funds during the term of the agreemen t except of the right to 
r eceive the monthly pa yment of $500 and t he fac t that a creditor 
could not have garnished, attached or levied upon the fund be ing 
held by the Union Pacific Railroad until said f unds were a ctually 
disbursed to Mr. Lowe. There is also no provision in the 
agreement for a termination of the payments until the enti re 
proceeds of the agreement are paid out on a monthly basis. 
Debtors submit, therefore, that this constitu tes a "trust fund " 
which could not be r eached by the trustee since it is subj e ct t o a 
valid spendthrift provi s i on which unde r Nebraska law is 
e nforceable and does ' prqvide spendthrift protection to conti nue 
th rougho u t the ter~s of the agreement . 

• 
The Nebraska Supreme Court has not often addressed t he 

qu 0 s tion o f whe n a s pendthrift trust is create d, a nd mos t of t he 
- .:::.so s d ea l \l i th s ituation s o f a tn•st es t a bl i s he d purs u.a nt t o a 
·,;i ll. Quit e apart from t he i SS Ue Of Hh a t lartgl!ag e is ne c essary to 
·= r ~· ~ ::. 0 :1 v a 1 i d s pe nd t h r i f t pro v i s ion , t h l; d i s p u t c bot"'" e c n the 
:>:: :·::.i;".! ' ; h c, r c cr:<Jters on \vh c ti1 .:: r 1)r no t t h e l ,!JltjU.:1 Cje lll <ISt br; 

:-.·.:: :::·_;;t:~t ~-o ,1 trust . The f\: r-'Lrd~;Lcl S l:r,rC' mc: Cou1· t h:~~ he ld thdt·. 

.. 
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t h rc is no enforceable spendthrift trust p rovision if a trus t~c 
is given no duty other than to ho ld legal title to p roper t y and 
t .. e ::voneficiary has a righ t t o s e c ure lega l ti t l e . In s uch a 
c~sc , the Court ho s stated tha t to al l o w s pendthri f t pro t ec t ion 
~aul d in effect allow the deb t or to es t ablish a spe ndth rif t trust 
f o r he rself. First National Ban k of Oma h a v. First Ca d c o 
Co ~ooration, suora. See also F l anaga n v. Olderog, 1 1 8 Ne b . 745, 
226 N.W. 316 (1929L. Similarly, o ne of the wi dely rec o gni z ed 
e:~ceptions to the enforceability of a spend thr ift t r ust p r o v ision 
is t~at a per s o n ma y not create a spendth r if t t r ust f or his OYln 
be~efit. Restatement of Trust, Second, Section 156 ( 1 95 9 ). 

In the present case , an e xamination of the re lea s e a nd 
settlement ag r e emen t f a il s t o disclose t hat the par t ies had an 
i"tention to create a trust rela tionship. Even though t h e Un i o n 
?acific Rai lroad is ho ld i ng fund s for the debtor and r1r . Lowe h as 
~ o right to~any of t h e funds duri ng the term o f agreement except 
fo~ the right t o receive the mo n t hl y payme n t the re seems to be no 
~westion that the debt or has t he legal a nd equ itable o wnersh ip of 
~hose payments. This Court holds that the r e was no t r u s t c reated, 
and the payments are p r ope r t y of t he estate . 

B. Szemption of Monthly Payment s Und e r State Exemptions 

In their Chapter 7 pet ition , the debto rs h a ve cl a imed a s 
e ze"lp t all benefits under t he " Release a nd Se t t lemen t Ag r eement" 
e ~te r ed into betv1een the debto r , Mi c hae l Lowe, a nd t h e Un i on 
?a c ific ~ailroad Company pu r s u ant to t he provis i ons of Nebraska 
?-evised Statute §44-371. That statu t e p r ovides: 

·"All proceeds, c a s h val ues and benefi ts 
accruing under any ann uity contra c t, or u n d e r 
any policy or certificate of l i f e insu r ance 
paya ble upon the death of the insured to a 
beneficiary other than the estate o f the 
insured, and under any accident o r heal t h 
insurance policy, issued before , o n, o r after 
August 30, 1981, sha ll be e xempt f rom 
attachment, garnishment or other l egal o r 
equitable process, and fro~ a ll c laims of 
creditors of the insure d, and of t he 
be neficiary if related to t h e i n sured qy bloo d 
o r marriage, unless a written a s signmen t to 
the contrary has been obtained by the 
cl a imant. The provisions of this sectio n do 
not apply to any ~l oa n value in excess o f 
$5,000.00 of an unmatured life insurance 
co n t rac t." R.~.S. §4 4-371 (Reissue 1984). 

:t i s the t ~u s t 2 e ' s position t h a t these monthl y p a ymen ts are not 
0z e~ ?t as a n a nnui t y b e caus e the Nebraska l eg i s la t ure p lace d this 
;:; rov is i o n ':li th in th e st a tutory section which d cc:ll s with the --.... 
::- · ~ s'.: L: ::i o r. o f in s u r ,! ncc c onri:lni s do ing business in t he s t ate a nd J. 



( 

.-7-

d i d not intend t he te r m "annui ties .. to be stretc he d to apply to 
contract payments made b y non-insurance companies. Al thoug h the 
te rm "annuity" is not d e f ine d in the statute, trus t ee r e que s t s 
~his Court to restrict t he definition o f annu i ty to includ e o n ly a 
contra ct payment made by a l i censed insurance corpo ration 
regu la t ed by the State of Ne braska a nd under t he supervis ion of 
the Direc t or of the Department o f I nsuranc e. No sho\~i ng of c a s e 
support n o r reference to the legi s lat ive histo r y of §44-371 was 
offered to s u ppor t the trustee's pos ition and this Court fi nd s the 
placement of the sta tu tory section t o be nondeterminative of the 
legislature's inten t on this issue. Moreover, the amount c la imed 
under the exempt ion is not at issue here s ince the Governo r of 
Nebraska this year vet oe d LB 635, wh i ch was a leg islature attempt 
to limi t amount s claimed under the annuity section. Ap pa r e n tly , 
the legisla t ure fe l t tha t the section as it exists present l y was 
unlimited and attempted t o limit the amounts~ however, they 
failed. 

Black's Law Dict i ona r y, 5 t h Ed ition , 1979 , defines annuity as 
"a right to receiv e fix e d , peri odic payments, either for life or 
for a term of years. " Pr iva t e a nnuity i s defined as ''a cont r a c t 
fo r period ic payments t o the annuitant from private as distin
guished fro~ publ ic o r life insurance company.'' The monthly 
?ay:~ents being received by debtor are benefits under a private 
annu ity contrac t . 

Accord i ngly , t h is Cour t holds t hat t he month l y payments 
received under the agre eme n t between t he debtor a nd the Un ion 
Pacific Railroad do cons titute property of the estate pursuant to 
11 U.S . C. §541(a) bu t tha t t he debtors may exempt the mont h ly 
payments as benefits accruing under an annui t y contract pe r 
Nebraska R.R.S. §44-371 (Reissue 1984). 

Trustee's obj e ction overruled. 

Journal entry to follow. 

DATED: May 22, 1986. 

BY THE COURT: 
. 1 . ' 
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U.S. Bankruptcy Judge 
• 

Co!)ies to : 

~a~ id ~ ~~tl e~a n, Attorney, Box 340, Ger ing, NE 6934 1 
: 0 ~ ~ ? ~~~0 r s on , Attorney, P .O. Box 908 , North Pl a tte , NE 69101 
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