
IN '!'HE l11A'f'l'ER OF' 

iJN l 'i'r:D S'PA'l'I·:S BM~KH UP'l'CY COIJHT 
POH 'l'IJE Dl S'l'HlC'r Or' i·JE!,R/\SK/\ 

f\HCIIAEL AN'l'HONY 'rl-lELEN 
SARAH ELT7.AiJi::'l'H THELEN, 

) 
) 
) 
) 
) 
) DEB'rORS 

APPEARANCES: Kenneth E. Shreves~ Tru stee 
802 Grain Exc h ange B1o~. 
0111nha, Ne. 68102 

Clay M. Rogers, Attorn0y for debtor 
One Merrill Lynch Plaza 
10330 Regency Parkway Dr ive 
Omaha, Ne. 6811 4 

f··IE IVJO R MJD U M 

'rhe issue in this case is the effect of an order of confi f·!;;a

tion jn a Chapter 13 and the fiU.ng by credi.torsof c·laims '"hieh 
are at variance with that order. 

Section 1 322 sets forth the provision s of a Chapter 13 plan 
which may modify ri e;hts of creditors. Sect. ion ':)0?. pr·ov l d!~S ·~ i1a t 
r.lal.ms are to be allowed un l ess objection is made thcr'c t o by a 
party in interest. Section 502 applies in Chapter 13 thron~h 
Section 103. The conflict arises when the deb tor 's pJan and the 
order of confirmation determine the righ ts of c reditors And a 
claim is on file whjch is at variance with the plan Rnd the 
order of con f .i rrna t i.on. 'fhe practice of the trustee has b ee n t o 
file a motion for nllo~ance of c l aims as fj l cd 2nd give the ~cbto r 
an opportunity t.o object. This causes c on ft::si o n for the t.k·t< .• _.r. 
He has previously provided for the treat.lilent of va1'ious cl:1;.ms 
in his p l an and believes that further objection to the claims 
is unnecessary when the court has conf1rrn~d the p Jan as he originally 
provided . The trustC'c's position is thF.!t thr:? clAirns are to t·. e 
allowed unless obje>ction i.s made :: nd that he is not at libe1·t.y 
to vary the claim in his treatment of it. 

The t wo provisions aPe compatible in 1r1y vl(:\·J, since the 
claim as file d may he allOi.,red as filed, subject, ho\-Jever, to the 
order of confiPrnat. ion . Tn the fu tur<= , H ~'.'111 he my practice 
to enter no o r der nllowing cl::~.iJ;,s as filed unl•: ::.~ s that ol~dr.?r 

specifically provL-J.C's t.hi'l.t the ot'ocr o f ~lJm.rnn(~e is s ub jcc• to 
the provisions of th<_? o rder of confir·:r;atir:n . 



A separllie prolll em :=.tPises \<Jhc.:n the cOUl't has :i,': c.ic <1 r·1Jl. i 11~ 
dct..eJ ·rnin .l.ng a cJA.im to be uns<:cur·r='ci wllc·n it is fi l ·:rl :1s s•:t.;UP~":'cl· 
In some 1 nstances, the tPustce has filed A. rnot ion to al l ow the 
81A1m 11s filed, namely, as securen, despite the r.1ct that this 
court has previously determined in li.t..igr1tion that the claim is 
to be allowed only as unsee ured. Dis re gal'd by the t-rustee of 
the previous order of this court is not compatible with the 
effi.c1ent operation of the Chapter 13 procceci i.ng and should be 
discont1nued. 

DATED: Dec e mb e r 15, 1981. 

BY 'l'HE COURT: 

Copies mailed to interested attorneys. 
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