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UNI TED STATES BANKRUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

IN THE MATTER OF ) 
) 

VANCE K. WI LLARD and ) 
HANN ELORE W. WI LLARD, ) 
d/ b/a Fr e mon t Ca t tl e Compa ny, ) CASE NO. BK8 0 ~6 4 4 

DEBTORS 

HEP..!_,E ~; :u:'JL.:!\, Trustee, and 
JAMES J. STUMPF , Trustee, 

Pla i nt i ff 

v s. 

FREMONT NATI ONAL BANK AND TRUST 
COMPANY, et al ., 

Defe ndant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MEMORANDUM OPINION 

A85-164 

This ma tter was s ubmi t ted to the Court on briefs and writ t en 
a r g ument. Do na i d Swanson of Omaha , Neb r a s ka, a ppeare d on be ha l f 
o f Mer le Ni c o la, Trustee. Jame s J. St umpf, Trustee, of Omaha, 
Neb ra ska, a ppeared pro se. John Vod ra of Omaha, Nebras ka, 
a ppear ed on behalf o f Norton Livest ck . Robert Hillis o f Fre mont, 
Ne bra s ka , appea red o n behalf o f Fremont National Bank. 

In Apr i l of 1980 the Bankrupt cy Cou t permitted the Chapter 
11 debtor to use c ash colla t eral o f $75, 000 and requ i red debtor t o 
gra nt c r edito r s second mortgage s on rea l property wi t h a value o f 
$ 105 , 0 00. Later, t he cas e became two Cha pter 7 cases and t h e 
tru s tees liqui dated the real e s t ate . Wh en the real estate sales 
fi na lly clos e , t he credi tors wi l l be pa i d t he ba lance o f the 
$7 5 , 00 0 which ha s not previously been d is t r i but ed. 

The i ssue is whether or no t the cre d i tor s s ho uld receiv e 
i nteres t on the $75 , 000, and , i f so, at wha t rate and from wha t 
d ate? 

The is s u e of interes t on the mortgag e s g r a n ted to the 
creditor s was not ra i sed b e for e J udge Cra wf ord. The i ssue o f 
" l o st oppor t unity cos t s " was no t ra i s e d b e fore Jud ge Crawf ord . 
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The creditors a r e u nde rsecured creditors and, therefore , not 
ent it led to i nte r est on their claims pu r suant to Bankru p t cy Co de 
Section 506(b). 

The creditors are not ent itled to a s uper pr iority 
administrative c laim under Code Sect ion 507(b) b ecause such 
priority is awa r ded only a claimant who se a d equa te protect i o n 
payment failed to protect the value of t he claimant's interest. 
Here, the claimants' interest wus in $7 5,000 c ash collateral. 
From the liquidat ion of the real estate, claimant s shall rece ive 
the full $75,000. 

This Court believe s payment to the credito rs of an amount 
represen ting c r editors' "lost o pportunity cost " is appropriate and 
authorized in this Circuit by 'In r e Briggs Tra n sportation Company , 
780 F.2d 1 3 39 (8th Cir. 1985). 

The inability of the creditors to obtain the $75,000 was not 
caused simply b y the debtor' s bankru p tcy fil i ng. In the Chapter 
11 case , the debtor was g ranted the right to use the $75,000 in 
its operation . That case was f il e d A?r i l 4, 1 980, and the order 
authorizing the u se of cas h c o llateral was entered April 17, 1980. 
The case e ventually became two i nd ividual Chapte r 7 cases wit h i n 
approximately one year the reaf ter. 

From the conversi o n date, the r eason the creditors could no t 
r e ceive the $75, 000 wa s tha t t he $ 75 1 000 was r e p resented by 
mortgage s on real estate wh i c h had t o b e sold and turned once 
aga~n into cash. Had the $75,000 e x is ted in the form o f ca sh on 
the conversion d a te, it would have be en del ivered to creditors by 
the t r ustee in snort order. 

Therefore , this Court concludes t he credi tors were prohibited 
fro m realizing upon t he ir collateral a nd investing i t for t heir 
benefit by the transfor mation of the collatera l from c ash t o r eal 
estate and the ina bility to liquidate such real estate in a timely 
manne r. Therefore, a lost o ppo r tunity cost does ex ist. Had t he 
debtor-in-possession simply invested the ca s h, upon c onversion, 
the creditors would have r eceived $75,000 p lus inter e st . Had the 
question of lost opportuni ty c ost been s pecifically r aised, the 
Bankruptcy Court may or may no t have authori zed i n terest in t h e 
debtor's n ew obliga t ion (the mor t gage). 

This Court believes it is fair to p rovide these c red itors 
c o mpensat i on for lost opportunity c os t and finds that it is n o t 
bound or limited by t he April 29 , 1980, order granting the use of 
cash c ollateral and requi ring the debtor t o grant mortgages as 
ade quate protection. Nei the r the debtor, cred itors or j udge c ou ld 
have anti c ipated a six-yea r de lay before the creditors would 
receive the "principal" amount of the cash collateral. Refusi ng 
t o compensa t e the creditors bene fi ts the unsecured cre ditors in 
the Chapter 7 cases, who would ha v e received nothing had the Court 
initially denied the d e btor the right to use the c r e dito rs ' 
c o llate r a l. 
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Credi tors shall be compensated for l ost opportun ity costs in 
the f orm o f i nterest on $75,00 0 (or the unpa id balance thereof) at 
the rate o f 12% per annum from December 22, 1981, until paid. The 
creditors have previously stipulated the proration of such 
i nterest payments . 

DATED: October 14 , 1 986 . 

BY THE COURT: 

Cop ies to: 

Donald Swa n s o n, Attorney, 180 0 First Nat'l. Center, Omaha, NE 
6810 2 

James Stump f, At torney, Sui t e 200 Westmark Plaza, 10707 Pac i fic 
St ree t, Omaha , NE 681 14 

John Vod r a, At t orney, 10050 Regency Circl e, Sui t e 51 5, Omaha, NE 
6811 4 

Robert Hillis , Attorney , 81 w. 5th St ., Fremont, NE 68025 


