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An evidentiary hearing was held on November 3, 1988, on the 
amended complaint of the trustee seeking to avoid a transfer of 
certain firearms and related equipment from debtor to defendant. 
Christopher Connolly of Thompson, Crounse, Pieper & Brumbaugh, 
Omaha, Nebraska, appeared for the trustee; Timothy J. Pugh of 
McGrath, North, Mullin & Kratz, Omaha, Nebraska, appeared f o r  
Sigarms, Inc. This memorandum constitutes the Court's findings of 
fact and conclusions of law pursuant to Bankr. R. 7052. 

Statement of Facts 

On September 25, 1986, several creditors filed an involuntary 
Chapter 7 petition against debtor. On November 25, 1986, at 4 : 2 0  
p.m., debtor filed a voluntary petition under Chapter 11. The 
Court granted an order for relief under Chapter 11 on 
consideration of the petition filed on September 25, 1986. 

In addition, on November 25, 1986, a transfer of firearms 
and related equipment was made from debtor to defendant for 
credit. T h e r e  was testimony that the goods were picked up from 
debtor before the voluntary petition was filed and the order for 
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Defendant shipped $ 8 0 , 2 3 4 . 1 4  worth  of f i r e a r m s  and r e l a t e d  
equipment t o  d e b t o r  a f t e r  September 2 5 ,  1986.  Debtor p a i d  f o r  
t h i s  merchandise by t r a n s f e r r i n g . t o  de fendan t  $60,163.99 worth of 
f i r e a r m s  on November 2 5 ,  1986. 

Discuss ion 

P l a i n t i f f  a rgues  t h a t  t h e  v o l u n t a r y  Chapter  11 c a s e  is a 
s e p a r a t e  case from t h e  invo lun ta ry  Chapte r  7 s i n c e  no o r d e r  f o r  
r e l i e f  had been e n t e r e d  and no convers ion  had been e f f e c t e d .  
P l a i n t i f f  con tends  t h a t  t h e  November 2 5 ,  1986, t r a n s f e r  can be  
avoided by t h e  t r u s t e e  either under 13 U.S .C .  5 5 4 7  a s  a 
p r e f e r e n c e ,  o r  under  11 U.S.C. 5 5 4 9  a s  a n  unauthor ized  t r a n s f e r  
occu r r ing  after t h e  commencement of t h e  c a s e ,  depending on when 
t h e  t r a n s f e r  t ook  p l a c e  vis vis t h e  Chapter  11 p e t i t i o n  f i l i n g .  

Defendant a rgues  t h a t  t h e  f i l i n g  o f  t h e  v o l u n t a r y  Chapter  11 
p e t i t i o n  was a convers ion  of t h e  i n v o l u n t a r y  Chapter  7 case under 
11 U . S . C .  5 706.  The re fo re ,  s ays  de fendan t ,  under  11 U.S.C. § 
348 t h e  commencement d a t e  of t h e  v o l u n t a r y  Chapter  11 would 
r e l a t e  back t o  September 2 5 ,  1986, t h e  d a t e  of  t h e  i n v o l u n t a r y  
Chapter 7 p e t i t i o n ,  s o  t h e  t r a n s f e r  w a s  n o t  a p r e f e r e n c e .  I n  
a d d i t i o n ,  defendant  contends t h a t  t h e  t r a n s f e r  was made be fo re  
t h e  v o l u n t a r y  p e t i t i o n  was f i l e d  and t h e  o r d e r  f o r  r e l i e f  was 
g ran ted ,  so t h e  t r a n s f e r  is p r o t e c t e d  under  11 U . S . C .  § 5 4 9 ( b ) .  

A t  l e a s t  one commentator has d i s c u s s e d  t h e  i s s u e  of  d e b t o r ' s  
r i g h t  t o  c o n v e r t  i n  a  pending i n v o l u n t a r y  c a s e  under  a  d i f f e r e n t  
c h a p t e r .  

Under s e c t i o n  7 0 6 ( a ) ,  a d e b t o r  h a s  one 
a b s o l u t e  r i g h t  of convers ion t o  Chapter 11, 1 2  
o r  13 i n  bo th  v o l u n t a r  nd i n v o l u n t a r y  
Chapte r  7 l i q u i d a t i o n s  ?Q ... I n  s i t u a t i o n s  
where a d e b t o r  has  had an i n v o l u n t a r y  
l i q u i d a t i o n  c a s e  commenced a g a i n s t  him, 
s e c t i o n  706 g i v e s  him t h e  o p p o r t u n i t y  of 
c o n v e r t i n g  t h a t  c a s e  t o  a case under Chapter  
11, 1 2 ,  o r  13  and t h u s  a f f o r d s  him t h e  chance 
t o  e f f e c t  a  p l an  f o r  t h e  repayment o f  h i s  
d e b t s .  ... [ S l e c t i o n  706(a )  provides that t h e  
d e b t o r  may conve r t  t h e  Chapter 7 case " a t  any 
t i m e . "  T h i s  means t h a t  h e  may make t h e  

I Conversion t o  a n o t h e r  chap te r  is al lowed on ly  i f  t h e  d e b t o r  may 
be a  d e b t o r  under  such chap te r .  11 U.S.C. 5.. 706(d). Debtor i n  
t h i s  c a s e ,  a c o r p o r a t i o n ,  is e l i g i b l e  t o  be a d e b t o r  under  
Chapter  11. C f .  Wamsganz v .   oatm men's Bank, 804 F.2d 503 ( 8 t h  
C i r .  1986) ( i n d i v i d u a l s  must be enqaqed i n  b u s i n e s s  t o  s e e k  
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r e l i e f  under  Chapter  11) . 



conversion either before or after an order for 
relief has been entered in the liquidation 
proceeding. . - 

2 Collier on Bankruptcy 7 706.01, at 706-2 (15th ed. 1987). 

However, "a voluntary petition for an order for relief under 
Chapter 11 is not a conversion of an involuntary Chapter 7 case." 
Id. at n. 2a. Bankruptcy R. 1017(d) provides that conversion - 
pursuant to Section 706(a) shall be accomplished by motion and 
service as required by Bankr. R. 9013. Bankruptcy R. 9013 
requires a written motion but does not require notice for any 
such motion which may be considered ex parte. In addition, 
Bankr. R. 1017(d) provides that a proceeding to convert a case tc 
another chapter, pursl: t to Section 706(a) (among others) is not 
governed by Bankr. R. 9014 and thus a gearing is not required for 
conversion pursuant to Section 706(a). 

On November 25, 1986, debtor filed a voluntary petition 
under Chapter I1 with an involuntary Chapter 7 case pending, 
which generally as stated above, does not effect a conversion. A 
Notice of Chapter I1 Filing dated November 25, 1986, read: 

NOTICE OF CHAPTER 11 F I L I N G  - 

TO: CREDITORS AND OTHER PARTIES IN INTEREST: 

Please take notice that Omaha Midwest 
Wholesale Distributors, Inc., this day filed 
its voluntary petition under Chapter 11, Title 
11, United States Code - as contemplated - at 11 
U.S.C. 6 706. 

DATED this 25th day of November, 1986. 

(emphasis added) . 
The Nctice also was served upon counsel of record. From the 

Notice it is clear that the debtor intended to convert t h e  case 
to a voluntary case under Chapter 11. The Bankruptcy Court 
assigned the number originally given to the involuntgry Chapter 7 
case, (BK86-1775), to the voluntary Chapter 11 case. This Court .................... 
2 ~ h e  Committee Note (as quoted in Collier on Bankruptcy) on 
Bankr. R.  1017(d) states: "No hearing is required on these 
motions unless the court directs." 8 Collier on Bankruptcy 9 
1017.07 (15th ed. 1988). Also, notice must be given if the court 
so directs. - Id. 

J The Court notes that no p a r t y  objected to the assignment of the 
same bankruptcy case number or to the order for relief, although 
neither the action by the Cour t  nor t h e  inaction of the parties 



n 
e n t e r e d  a n  o r d e r  f o r  r e l i e f  u n d e r  C h a p t e r  11, d a t e d  November 2 5 ,  
1986,  "on c o n s i d e r a t i o n  of  t h e  p e t i t i o n  f i l e d  on 9-25-86." I t  
a p p e a r s  t o  t h e  Cour t  t h a t  t h e  p e t i t i o n  and t h e  N o t i c e  w e r e  
e f f e c t i v e l y  t h e  same a s  a  mot ion  t o  c o n v e r t ,  t h a t  t h e  
r e q u i r e m e n t s ,  b o t h  by s t a t u t e  and by r u l e ,  f o r  c o n v e r t i n g ,  have  
been m e t .  The Cour t  f i n d s  t h a t  d e b t o r  d i d  e f f e c t  a  c o n v e r s i o n  of  
t h e  i n v o l u n t a r y  c a p t e r  7 c a s e  t o  a  v o l u n t a r y  C h a p t e r  7 c a s e  
u n d e r  C h a p t e r  11. 5' 

Convers ion  of a  c a s e  from one c h a p t e r  t o  a n o t h e r  
" c o n s t i t u t e s  a n  o r d e r  f o r  r e l i e f  under  t h e  c h a p t e r  t o  which t h e  
c a s e  is c o n v e r t e d , "  b u t  t h e  d a t e  o f  t h e  f i l i n g  o f  t h e  p e t i t i o n ,  
t h e  commencement of  t h e  c a s e ,  and t h e  o r d e r  f o r  r e l i e f  a r e  
g e n e r a l l y  u n a f f e c t e d  by c o n v e r s i o n .  11 U.S.C. § 3 4 8 ( a ) .  
"Convers ion  o f  a  pending l i q u i d a t i o n  d o e s  n o t  c r e a t e  any b r e a c h  
i n  t h e  c a s e ,  on t h e  c o n t r a r y ,  c o n t i n u i t y  is p r e s e r v e d ,  s o  t h a t  
t h e  d a t e  of  t h e  o r i g i n a l  c h a p t e r  7 p e t i t i o n  is t h e  d a t e  o f  
c l e a v a g e  f o r  t h e  d e t e r m i n a t i o n  o f  such  q u e s t i o n s  a s  t h e  a v o i d a n c e  
of  p r e f e r e n c e s  . . .  , e t c .  4 C o l l i e r  on Bankruptcy  7 706 .01  a t  
706-3 ( 1 5 t h  e d .  1 9 8 7 ) .  ,'The r e o r g a n i z a t i o n  o r  repayment  p l a n  
c a s e  is deemed t o  have been o r i g i n a l l y  commenced a s  o f  t h e  d a t e  
of t h e  f i l i n g  of  t h e  f i r s t  p e t i t i o n  i n i t i a t i n g  a  c a s e  u n d e r  the 
Code." ( f o o t n o t e s  o m i t t e d ) .  I d .  S i n c e  t h i s  C o u r t  h a s  
d e t e r m i n e d  t h a t  d e b t o r  e f i e c t e d a  c o n v e r s i o n  of i ts  p e n d i n g  
l i q u i d a t i o n ,  t h e  d a t e  o f  t h e  o r i g i n a l  Chapter 7 p e t i t i o n  is t h e  

7- d a t e  t h e  C h a p t e r  11 c a s e  i s  deemed t o  have  been commenced. 

The November 2 5 ,  1986,  t r a n s f e r ,  t h e n ,  is a  p o s t - p e t i t i o n  
t r a n s f e r .  Thus it is  n o t  a  p r e f e r e n c e  and may n o t  b e  a v o i d e d  
u n d e r  11 U.S.C. 5 547. There  was c r e d i b l e  e v i d e n c e  s u b m i t t e d  
t h a t  t h e  goods w e r e  s h i p p e d  from d e b t o r ' s  p o s s e s s i o n  b e f o r e  t h e  
v o l u n t a r y  p e t i t i o n  was f i l e d .  No c o n t r a r y  e v i d e n c e  was 
p r e s e n t e d .  The Cour t  f i n d s  a s  a  f a c t  t h a t  t h e  goods  w e r e  s h i p p e d  
from d e b t o r ' s  p o s s e s s i o n  b e f o r e  t h e  o r d e r  f o r  r e l i e f  was g r a n t e d .  
Because t h e  t r a n s f e r  was made a f t e r  t h e  commencement of  t h e  e a s e ,  
b u t  b e f o r e  t h e  o r d e r  f o r  r e l i e f ,  f o r  a  d e b t  t h a t  a r o s e  a f t e r  t h e  
commencement o f  t h e  c a s e ,  it is p r o t e c t e d  u n d e r  11 U.S.C. § 
549 ( b )  . 

P l a i n t i f f  f i n a l l y  a r g u e s  t h a t  t h e  t r a n s f e r  was n o t  comple ted  
u n t i l  sometime a f t e r  November 2 5 ,  1986,  b e c a u s e  d e b t o r  d i d  n o t  
r e l i n q u i s h  t i t l e  t o  t h e  goods  u n t i l  t h e y  w e r e  r e c e i v e d  by 
d e f e n d a n t .  A s  d i s c u s s e d  i n  b o t h  t h e  House and S e n a t e  R e p o r t s  on 
t h e  Reform A c t  o f  1978,  under  t h e  d e f i n i t i o n  o f  " t r a n s f e r "  i n  11 
U.S.C. 5 1 0 1  ( a  t r a n s f e r  is a  d i s p o s i t i o n  o f  a n  i n t e r e s t  i n  
p r o p e r t y ) ,  any t r a n s f e r  of  a n  i n t e r e s t  i n  p r o p e r t y  is a  t r a n s f e r ,  
i n c l u d i n g  a  t r a n s f e r  of  p o s s e s s i o n ,  c u s t o d y ,  o r  c o n t r o l  even i f  
.................... 
is c o n t r o l l i n g  o r  d i s p o s i t i v e .  

4 ~ h e  p r o p e r  p r o c e d u r e  f o r  c o n v e r s i o n ,  by d e b t o r ,  from a n  
i n v o l u n t a r y  c a s e  t o  a  v o l u n t a r y  c a s e ,  b e f o r e  a n  o r d e r  f o r  r e l i e f  
is e n t e r e d ,  is s p e c i f i e d  i n  Bankr. R .  1017 ( d )  . 



t h e r e  is no t r a n s f e r  of t i t l e ,  b e c a u s e  p o s s e s s i o n ,  c u s t o d y ,  and 
c o n t r o l  a r e  i n t e r e s t s  i n  p r o p e r t y .  - S e e  H . R .  Rep. No. 595,  9 5 t h  
Conq., 1st S e s s .  314,  r e p r i n t e d  i n  1978 U.S. Code Cong. & Admin. 
N e w s  5963,  6 2 7 1 ;  S .  Rep. N o .  9 8 9 F 9 5 t h  Cong., 2d S e s s .  2 7 ,  
r e p r i n t e d  i n  1978 U.S. Code Cong. & Admin. N e w s  5787,  5813. 
~ l a i n t i f f ' s f i n a l  a rgument ,  t h e n ,  must  f a i l .  

I t  is t h i s  C o u r t ' s  r u l i n g  t h a t :  

1. On November 25, 1 9 8 6 ,  d e b t o r  c o n v e r t e d  t h e  p e n d i n g  
i n v o l u n t a r y  C h a p t e r  7 case t o  a  v o l u n t a r y  C h a p t e r  11 c a s e .  
T h e r e f o r e ,  t h e  bankrup tcy  c a s e  is deemed t o  have  commenced on 
September  25 ,  1986,  the d a t e  of t h e  i n v o l u n t a r y  p e t i t i o n .  

2 .  The November 2 5 ,  1986,  t r a n s f e r  from d e b t o r  t o  d e f e n d a n t  
was n o t  a  p r e f e r e n c e  b u t  r a t h e r  a  p o s t - p e t i t i o n  t r a n s f e r  
p r o t e c t e d  u n d e r  11 U . S . C .  5 5 4 9 ( b )  and may n o t  be a v o i d e d  by 
p l a i n t i f  f / t r u s t e e .  

I T  I S  ORDERED t h a t  judgment is e n t e r e d  i n  f a v o r  o f  
d e f e n d a n t .  

S e p a r a t e  j o u r n a l  e n t r y  t o  be e n t e r e d  t h i s  d a t e .  

DATED: December !5 , 1988. 

BY THE COURT: 




