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An evidentiary hearing on the complaint o f the trustee to 
avoid a particular transfer was heard August 19, 1988. 
Christopher Connolly of Thompson, Crounse, Pieper, & Brumbaugh 
appeared for the trustee. David Begley of Kennedy, Holland, 
DeLa c y & Svoboda appeared for F.I.E. Corporatio n. At the hearing 
additional legal arguments were ordered, which t he Court has 
received and reviewed. This memorandum constitute s the Court's 
findings of fact and conclusions of law pursuant to Bankr . R. 
7052. 

Statement of Facts 

The following f acts were stipulated by the parties: 

On September 25, 1986, at 1:22 P.M., three creditors of 
debtor filed an involuntary bankruptcy case under Cha pter 7 
against debtor. The case was assigned the number BK86-2775. 

On September 25, 1986, debtor ordered, on open account , from 
the defendant certain firearms in the total amount of $8,266.32. 
The firearms were shipped by Yellow Freight System, Inc ., and were 
delivered to Yellow Freight System, Inc., for carriage to debtor 

r---'.._.....,..._ ...... .......,""-...,~;;,w.:.~.._-t-'n September 2 5 , 19 8 6 . 

DEC:301933 



-2-

Debtor retur ned a number of the firearms to defendant on 
November 19, 1986, for cre d it. The f air market wholesale v alue o f 
t he returned firearms was $6, 231.2 9. The firearms returned on 
November 19, 1986, represent a portion -of the order shippe d t o the 
debtor. The shipment of firearms on November 19, 1986, 
constitutes a "transfer" as that term is define d i n 11 u . s.c. § 
101(50). This Court did not enter an order fo r rel ief in the 
involuntary Chapter 7 bankruptcy case. 

The debt or f iled a volunt ary ba nkruptcy petition under 
Chapte r 11 of Ti tle 11 , United States Code, on November 25, 1986. 
The debtor converted the Chapter 11 case to a Chapter 7 c ase on 
May 1, 1987 . At a l l time s r ele vant , the d ebtor to this proceedi ng 
wa s inso lve n t . The trans fe r has permitted defendant to receiv e 
more than it would have received if t h e case were a case under 
Chapter 7 of Title 11, the November 19, 1986, t r ansfer had not 
been made, and the defendant received p ayment of s uch debt to the 
e xtent provided by t he prov i sions of Titl e 11. The November 19, 
1986, transfer f r om debtor to d e f enda n t r e presents debtor' s 
payment and exchange f or v a lue given a f ter t he commencement o f the 
debtor's involuntar y bankruptc y case and i s not a satisfact i on or 
securing of a debt that aro s e before the c ommencement of the 
i nvoluntary case. 

Discus s i o n 

Plaint iff argues that the volunta ry Chapter 11 case is a 
separate case from the invo luntary Chapter 7; s ince no motion to 
convert was filed, the commencement date fo r t his b a nkruptc y case 
is November 25, 1986. Thus, argues the pla intiff, the November 
19, 1986, return of merchandise is a preference under 11 u .s.c . § 
547. 

Defendant argues that the filing of the volunt a r y Chapter 11 
petition was a conversion of the invol untary Chapter 7 case u nd e r 
11 u.s. c . § 706. Theref ore, says defendant, under 11 u. s.c. § 
348, the commence ment date of the voluntary Chapter 11 would 
relate back to September 25, 1986, the d a te of the inv o lunt a ry 
Chapter 7 petition, and the transfer is protected under 11 u. s .c. 
§ 549(b) as a payment made on a post-petition debt. 

At least one commentator has discussed the i ssu e o f debtor' s 
right to conver t a pending involuntary case to a case under a 
different chapter. 

Under section 706(a), a debtor has one 
absolute r ight of conversion to chapter 11, 12 
or 13 in both voluntary and involuntary 
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cha pter 7 liquid tions~D In situa tions 
where a debtor has had an involuntary 
liquidation case commenced ag~inst him, 
sec tion 706 gives h i m the opportunity of 
converting that case to a case under chapter 
11, 12 or 13 and thus affords him the chance 
to effect a plan for the repayment of his 
debt s . [S]ection 706(a) provides t hat the 
debtor may convert the Chapter 7 case " at any 
time." Th is means that he may ma ke the 
conversion e ither before or a fter an o r der for 
r e l ief has b een entered i n the liquidat i on 
proceeding. 

2 Coll ier on Bankrupt cy ~ 706. 01, at 706- 2 (15th ed. 1987) 

However, "a voluntary petition f o r an order fo r relief under 
Chapter ll is not a convers ion of an involuntary Chapter 7 c ase ." 
Id. at n. 2a. Bankruptcy R. 1017(d) provides that conversion 
pursuant to Section 706(a) shall be accompl ishe d by motion and 
service as required by Bankr. R. 9013. Bankr. R. 9013 requires a 
written motion but does not requir e notice f o r any such mot ion 
which may be considered ex parte. I n addition, Bankr. R. 1017(d) 
provides that a p r oceeding t o convert a case to a no t her chapter, 
pursuant to Sec tion 706(a) (among others), is not gov erned by 
Bankr. R. 9014 and, thus, a 2hea r ing i s not required for conversion 
pursuant to Section 706(a). 

On November 25 , 1986, debtor fil ed a voluntary petit i on under 
Chapter 11 with an involu~tary Chapter 7 case pending, which, as 
stated above, generally does not effect a convers i on. However, in 
addition to the petition, a Notice of Cha pter 11 Filing d a ted 
November 25, 1986, read: 

--------------------
1conver sion to another chapter is all owed only if the debtor may 
be a debtor under such c hapter. 11 u.s.c. § 706(d). Debtor in 
this case, a corporation, i s e ligible to be a debt o r under Chapter 
11. Cf. Wamsganz v. Boatme n's Bank, 804 F.2d 503 {8 t h Cir. 1986 ) 
(individual s must be e ngaged in business to seek rel i e f under 
Chapter 11). 

2
The Committee Note (a s quoted in Collier on Bankruptcy) on 

Bankr. R. 1017(d) states : " No hearing is required on these 
motions unless the Court directs." 8 Collie r on -Bankruptcy § 

1017.07 (15th e d. 1988 ). Also, not ice must be given if t h e Court 
so directs. Id. 
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NOTICE OF CHAPTER 11 FILING 

TO: CREDITORS AND OTHER PARTIES IN INTEREST: 

Please take notice that Omaha Midwest 
Wholesale Distributors , Inc., this day filed 
its voluntary petition under Chapter 11, Title 
11, United States Code as contemplated at 11 
u.s.c. §706. 

DATED this 25th day of November, 1986. 

(emphasis added). 

The Notice al so was s erved upon c ounsel of record in the 
involuntary case. From the Notic e it is clear t hat the debtor 
intended to convert the case to a voluntary case under Chapter 11. 
The Bankruptcy Cour t assigned the number originally given to the 
invol~ntary Chapter 7 case (BK86 -277 5) to the voluntary Chapter 11 
case. 

This Court entered an order for relief under Chapter 11, 
dated November 25, 1986, "on consideration of the pet i tion filed 
on 9-5-86." It appears to the Court t h at the petition and the 
notice were effectively the same a s a motion to conver t, that the 
r e quirements for converting, both by statute and by rule, have 
been me t. The Court finds that the debtor did ef f e ct a c onv ers ion 
of t he invo!untary Chapter 7 case to a vo lunt a ry case under 
Chapter 11. 

Conversion of a case from one chapter to another "constitutes 
an order for relief under the chapter to which the case is 
converted," but the date of the filing of the petition, t h e 
c ommencement of the case, or the order for relief are generally 
u naffected by conversion. 11 u.s.c. § 348( a). "Convers i o n of a 
pending liquidation does not create any breach in the case, on t he 
contrary, continuity is preserved, so that the date o f the 
original Chapter 7 petition is the date of cleavage fo r the 
determination of such questions as the avoidance of p refere nces 
... ,"etc. 4 Collier on Bankruptcy, 706.01 at 706-3 (1 5th ed. 
198 7) . "The reorganization or repayment plan case is deemed to 
have been originally commenced as of the date of the f il ing of the 
first petition initiating a case under the Code." ( footnotes 
omitted). Id. Since this Court has determined that debtor 
--------------------3 

The Court notes that no party objected to the assignment of the 
same bankruptcy case number or to the order for relief, a l though 
neither the action by the Court nor the inaction of the parties 
is controlling or dispositive. 

4 
The proper procedure for conversion by a debtor from an 

involuntary case to a voluntary case, before an order for relief 
is entered, is specified in Ba nkr. R. 1017(d). 
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effected a conversion of i ts pending l iquidation, the date of the 
original Cha pter 7 peti tion is the date the Chapter 11 case is 
deemed to have been commenced. 

The Nove mber 19 , 1986 , transfer, then, is a post-petition 
transfer. It ha s be en stipu lated that the debt arose after the 
f il i ng of the inv o luntary petit ion a nd that the t ransfer 
r epresented debt or's pa yme nt and exchange f or v alu e given after 
t he c ommencement of the i nvoluntary case. Bas ed on the Court's 
ruling that this cas e i s d eemed commenced as of the date of the 
filing o f t he involuntary p e tition, i.e., September 25 , 1986, the 
debt arose after the commencement of the case. The transfer of 
t he firearms on November 19, 1986, is a post-petition transfer f o r 
value given after the commencement of the case but before the 
order for relief and may not be a·-~ided by the trustee. See 11 
u.s.c. § 549(b) . 

It is this court's ruling that: 

1. On November 25 , 1986, debtor converted the pending 
involuntary Chapter 7 case to a voluntary Chapter 11 case . 
Therefore, the bankruptcy case is deemed to have commenced on 
September 25, 1986 , the date of the involuntary petition. 

2. The November 19, 1986, transfer from debtor to defendant 
was not a pref erence but rather a post-petition transfer protected 
under 1 1 u . s. c . § 549( b ) and may not be avoided by 
pla i nti f f/ t ruste e. 

It is orde r ed that judgment is entered in favor of defendant . 

Separate j ournal entry to be entered this date. 

DATED: December 1 j 1988. 

BY THE COURT: 




