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MEMORANDUM OP INION RE OBJECTION TO CLAIMS OF THE UN I TED STATES OF 
AMER I CA ACT I NG THROUGH THE COM~OD ITY CREDIT CORPORATI ON 

A statu s hear i ng on debto r 's obj ect i o n to cla im f iled by the 
Un i t e d Sta t es of America on behal f o f the Commodi t y Cre i t 
Co r pora tion wa~ held on August 27, 1986 , in Li nco ln, Nebraska . 
The debto r and debtor-in-possess i o n , Me lv i n Hubka, appea r ed p ro se 
and Steve Rus se l l of t he United Sta tes Attorney ' s Of fi c e appeared 
on behalf o f the Commod i ty Cred it Corporat i o n . 

A status hea r ing, unde r the local pract i ce of t he Un ited 
Sta t e s Ba n kr u ptc y Court f or t he Dist ri ct o f Neb ras ka is a heari ng 
a t whi c h no e vid enc e i s r ece i v ed b ut the Court listens t o ora l 
a r gumen t c o ncerning lega l issues. If t h e Cou r t d etermi n e s that 
t he matter c a n be f i na lly d ec i ded upo n a quest i on of l a w, a 
decis ion is r ndere d . If t he Cour t decides , after liste ni ng to 
arg ument o f couns~l, tha t there is a f ~ c tua l d ispute, t he matter 
is set for f urther e v ide ntia r y hear ing at a l a t er date . 

Based upon the objection and t h e Proof of Cl a im on f ile , the 
Cou r t concludes par t of t he objectio n c an be ru l d upon a s a 
ma t t er of law and par t must b e set f o r hearing. 

The d ebtor has filed an obj ect i on t o the c laim of the 
Co mmod i ty Cred it Corpora t i on and the objection is in four pa rts. 
First , t he claim of t h e Commod i ty Credit Corpora tion i nclud e s t he 
amount of $ 5 , 160. 29 wh i c h is appa r e n tly the ba la n c e due on a loan 
made b y t h e CCC to t he debtor t o enable t h e d e b tor to p urchase two 
York s t o rage b ins in 1979. Th a mount of the de bt was secured by 
a s e cur ity i n t e r e s t i n the t wo b ins and the sec urity i nte r es t wa s 
pe r fected by the fi ling of an o riginal finan cing sta temen t on 
Oc tobe r 1 0 , 1979, a nd a correc t e d financing s tatement fil ed on 
October 19, 1 979 . Attached to th e Proof of Cl a i m f il ed by t h e CCC 
is a conti nuat ion sta teme n t in t e nded t o c onti nue t he f f ect o f t he 
pe rfe cte · security i nt e r es t. Th a t c ont inua ion s tatemen t was 
f i led Ap r il 6 , 1 984. 
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Th e debtor all g e s that t e cla im concerning the t wo Yo rk 
bi ns i s not a secu r e d claim bec ause the per fe c ti on of t he sec ur i t y 
in t ere s t terminate d fi v e y e ar s f ollowing the fil ing of the 
origina l and/ o r c orrec t e d fi nancing state me nt. The d ebto r alleg s 
t hat th e f i ling of a con t inua tion statemen t o n April 6 , 1984, more 
than si x mo n t hs prior t o the t ermination of t he orig ina l fi n n cing 
statemen t , wa s not e ffecti v e to continue the perfect ion o f th e 
s cur ity i n te r es t. He relies upon the language of the N braska 
v e rsion of t he Uni form Commerci a l Code , § 9- 4 0 3( 3) wh ich states i n 
part: 

"A c on t i nuation statemen t may be filed b y· 
a secured pa rty withi n s i x months pri o r to the 
e xpi rat ion of t he five-year per iod s pe c if i ed 
i n subsection ( 2) . Upon timel y f iling 
of the con t inu ti on s tate~ent, the e ff ective­
ne ss of the origina l s ta t e ment is cont i nued 
for fiv e years f t er the las t date to wh ich 
the.fili ng was ef f ec t i ve wher upon it lapses 
in the s ame manner a s p rovide d in s ubsec tio n 
(2 ) un le s s another con t inuation s t ate e nt is 
filed to such laps e." 

Th e de btor argue s th t s i n ce April 6 , 1 984 , i s mo r 2 t h · n si x 
months prior to t he expi r a tion of the f i ve- y e a r life o f rhe 
or i gi n a l fi na nci ng s tatemen t s, as a matte r o f l aw t h e p er f ct i o n 
o f the s ecured i nterest l a psed . 

This Court bel i eve s t he d e btor is co r r e c t · n his ana lysi s of 
t he la w. The pe~fection of the s ecuri t y interest i n t he two York 
bi ns lapsed in 19 8 4 and, t h e re fo r e , that p o r t ion of the CCC cla im 
inc luding t h e amount of $ 5,1 60.29 is uns ecured a .d the o bj ction 
to t h at port ion of the cla im is s u stained . 

The i ssue of the timing o f t he fili ng of the conti n u ation 
statement h as been the sub j ect of s e veral ca ses and of a ttorney 
generals' o pin ions in a t l east four st a t e s. Th e re does no t a p pear 
to have been any cases d ec ided in Nebra ska. Th e ea rliest post-UCC 
response to the q ues tion is a n Iowa· a ttorney gen ral ' s opin ion 
relying on pre - Cod e l a w to hold that the s ix-month limi t was 
ma ndatory, so t ha t a continu ation stat e me nt fil ed early was not 
e f f e c tive . The alleged r ea son for the rule wa s that under the 
filing s yste ms of t h e 1920's , at l east , it w s too bur ns ome to 
anyone searching the f iles to ha ve to go b ack mo r e tha n a 
s peci fi ed n u mbe r of months looking f or a c o nti nuat i on st tement. 
See Op. Att y . Gen . I owa, 12 UCC Re !J . 1 251 (19 7 3). This ra tion a l e 
h a s be8n g e e r a ll y f o l lowe d , d espit e th e f ac t that it m~ k e s l i ttl e 
s n'·e u n e r mod e r n fi l ing sys ems . Sec In c Hays , 47 i. R . 5 4 6 , 
4 1 UCC Rep . 148 4 (B nk r .. D . Oh i o , 1 98 5 ); In r c Ve rmon l 
-~· _i !k~ ~s s_ , •1 4 El • 5 0 5 ( P. n k . . J • V • 1 . 8 4 ) ; 9 p . 1\ t -y . _ ) c n ~ 
~·_.-I l ' , '..!.· ~ , ~ .) p . ,\ <,;f . i'i o . 0 , J9 L'CY Rc ,. 7 0 (19 8') ); 5)1! · 1 ~':_ C~L_n . 

\ o rtl \. ·,) ~_i_r '-.!..• 2 2 t! L'C 1\t' p • .2 G(.i ( 1 97 7 ) ; o :' · t\ _ t:.:'0(~_n_ . __ ~J r_it?_ , 110 . 
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The onl y case ho l d i ng an early te r mina tion s t a tement 
effective is In r e Callahan Motors, I nc. , 538 F . 2d 76, 1 9 UCC 96 3 
(3d Cir. 1976), cert. den. 429 u.s. 987, a nd that ca s e was d ec ided 
on unusua l fa c ts:--The Court found tha t the ew Je r s ey Secr e t a r y 
of St ate had induced ~rema t r f il ings by a l e tte r wh i ch c u l d 
reasonably ha v e been unders ood t o r eques t f ili ng o f c ont inuat i on 
s t atements a s s oon a s po s s ible a fter July 1, 1 96 7 , r egard less of 

_,whe n the orig ina f i nanc ing s t ateme n t was f iled . The Court 
spec i f icall y decl i ned t o d e t ermine whe the r a bsen t that of f i cial 
er ror , a n e ar l y c onti nuat ion tateme nt c ould be g ive n leg l 
e ff ect. 

Some c ommenta tors take the con trary pos ition , t h e y suggest 
that a f iling office r might use § 9-4 0 3(3) a s au thority f or 
refu s ing to a ccept an early continuation statement . However, if 
the o f f icer a c epts the statemen t for filing , t hen it shou l d be 
g iven e ffect. Unde r modern fi l i ng s yst ms, t he r e i s n o burde n o n 
a searcher fr o m an ea rly fil i ng. or exampl e , Gra n t Gilmore, who 
pa r t icipated i n dra f ti ng par t s of Ar tic l e 9 o f t he UCC. , sta tes: 

" I t is unfortunate that § 9-40 3(3 ) adds 
to t he provi s ion for r ef ili ng within t he s i x­
me n h pe r i od prior to lap se the sugge s tion 
tha t on ly 't i mel y fili ng' o f ~ tne cont i nuati on 
stateme n t i s e ff e c t i ve to p reserve t he 
or i g inal f ili ng . The 't i mely f i ling' l angua ge 
s ounds li k e a s tatu t ory r een a ctme n t of t he old 
'pr ema ture renewa l cas es'. I t i s t o be ho ped 
t ha t the courts will ref u se to p i ck up thi s 
in fe ren e from what was undoubtedly no more 
than a d r aft ing inadverten c e . Su re ly, if a 
secured party fi l es a continuation sta t ement 
before the pe rm i s s i ble t ime , if the state ment 
is r eceived and placed o n fi le, i f the means 
of acqui ring notice are ava i l abl e to all 
cre d itors, t here i no conc e i vable r ason why 
so ha rmless an error should l e a d to t he 
inval idat i on o f the security i nteres t . The 
provi sio n f or limiting refiling to t h last 
six mont h s of t he original f il ing per iod 
sho uld be taken mere l y a s a d ev i ce to avoid 
clutte r ing the f i l s with use less papers; its 
o nl y e ffec t shou l d b e as a n authorization to 
the f iling o ff icer t o r e f us e to accep t 
continuation s tateme nt s wh ich are prem t u r ly 
pre sented to him." 

1. G. Gi lmore , Secur i ty In ter est s in Persona l 
S e ~ l s o , B. Clark , The La w of Secu rej Trn ns ac tio n s 
~ niform Comm rci a Cod e 2-72 (1 98 0 ). 

587 . 
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It is obvi o us to thi s Court t hat t h e com~ent t ors don't think 
t he law shou ld mea n what it say s. Howe v e r , t he matter has be en 
d iscussed eno ug h time s by t h e at t orney g ene r al o f var i ou s states 
and by enough cou rts, t h a t i f the leg i s latures of the var iou s 
st a t es a nd t h e dra fti ng commit tee o f t he Un ifor~ Comm rc ia l Code 
wanted t o c ha ng e t he pla in la ngua g e of t he statu te, t here ha s bee n 
plenty of time to d o i t . Since it has no t been changed, t hi s 
Court i nte rprets t he l a nguage t o b e manda tory a nd find s t ha t a 
fili n g of a con tinua t ion sta t emen t ou t side the last s i x months of 
life of a fin a nci ng stateme nt ca uses the perfection of a security 
inte rest to la p se. 

The ne x t objection by the d ebtor is t ha t the portion of t he 
c lai8 filed by t h e CCC concer n i ng g rai n s o r gh um as col la t e r a l for 
a d ebt i n t he amount of $6,982 . 5 2 i s a n unperfected secu r ity 
i n t erest because the financ ing sta t ement all e ged ly fai ls to 
c ontai n t e a d dress of the c reditor as required by § - 40 2 o f th_ 
Cn iform Commercial Code a nd ' dentifie s the coll a t eral on l y as 
" g rai n sorghu m" wi th no f urther i d en t ifyi ng at tr ibutes suc h a s t he 
n umber of bush els or t he loc tion . The Court has rev i _wed the 
Proof of Claim as we l l as t he p rom i sso r y no te a 1d s ecurity 
a greement a nd the f ina ncing s ta t e ment f iled Dece~ber 2 4, 198 4. 
The fi nancing stateme n t s hows o n it s f ace the address of the 
Commodi t y Credit Co r pora ion i nc l u d ing the p o st office address. 
Tha t portion of t he obj ec tio . i s ove rruled. The f inanci n g 
sta t emen t also i n c lude s t e f l lowi g l nguage: 

"FINANCING STATEME ·T --COVERS FOLLOIHNG 
PROPERTY , INCLUDING ACCESS IONS, ACCESSORIES , 
P RTS NO EQUI PMENT AFF I XE D, PRODUCTS AND 
PROCEE·DS ( which t erms shal l no t b e cons t rued 
as consen t by Secure d Par ty fo r sale thereof). 

"GRAIN SORGHU!.'-1. The s e curity agree ment 
at Paragraph 2 s tates : 

"2. Coll a t era l Secu r ity . The p roducer 
hereby s el ls, a ssigns , mortgage s, a nd 
hypothecate s to CCC as c o lla t e ra l secur ity f o r 
the pa yment of the note plu s c arges a nd 
i n t erest all of the commodity described i n the 
above Sch e d ule of Commod ity , t ogeth er wi th all 
au thorized r eplacement s , sub s t i t u ti ons, 
a dd itions a nd accessions there t o wh i c h is 
s tore d in the bin or c r i b spe c ified i n s uch 
Sc h8dule ( e v e n thoug h a la rger quantity t ha n 

hown in Col umn B ) a nd wh ch is located on the 
p remise · dc sc i be abovl?. " 

t'..bcve t hat l an r3uag ar c a n un . r of bl o cks '" i h l e tter s ::-~nJ 
:"'.cl11 b•:' r !:; 3!) :-J.lrcn ly j cl .• nti Cy i llc c l in an d h ·J ap rn o:< i mat e 
~ : ·J ,,:; t l l )' o · • r r ct ll : ~) '!J"CJ ! ll. lr.l in ·>"~h i. c h L :.::· CCC c l1 ir:1s d s • .:: urit_· 
.:. :~ · t·.::s t . T ~H~ ( i t> t ."ll'l ·~ n ~ ; p,•(· i fi <'S t .1<1 l _lp[' r·o;.: u n<l t,• ly 1, 5 2 3 i ~u~; l h.'l:~ 
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o f gra i n sorg h um is the col latera l and the l oan a moun t is 
$6,366 .14. The date o f the no t e and t he secu r i t y a greement is 
December 20, 198 4, and the note and se urity agreeme n t which are 
contained on o ne document, are signed by both Melvin Hubka and 
Betty Hubka, who m the Cou t assumes is t he s po use of Melvin Hubka. 
The f inanci ng statement i s also s igned by both Me l vin a nd Bet t y 
Hubka. 

The deb tor arg ues tha t a s impl e de s cr i ption in t he finan c ing 
statement " g r ain s o r ghum " is t oo va gue to be held t o d e s cribe the 
ite m of col l a teral. He further argued tha t if such descript i on 
we re to be va l id, t hen any, and al l , gra in s orghum he l d by the 
p r oducer would have t o b e con s i de red unde r a l i e n, and not only 
t he a mo unt f o r which the l oan was arranged . 

Thi s Court is not convinced . The purpose of the descr iption 
in a financ ing s a temen t is to permit a thi r d pa r ty search i ng the 
appropr i a t e r ecords t o be aler t ed to t he fact that s ome c red i tor 
i s c la imi ng s ome inte r est i t he t ype of collateral descr ibed . 
Th e financi ng statement provide s a gene r al description of the 
co l la t e ral and the a ddres a t wh i ch t he t h ird par t y c a n obt ain 
f ur t h e r in f o r ma t i on abou t the amount o f the c ol la t e r al o r othe r 
s pe ci fi c s concerning the col latera l . The ex tent of the cre d itor's 
li en in t he grain s orghum i s de termi ned by t he lang uag e of t he 
s e c u r ity agreement , no t by t he general ~dBscript ion o f collatera l 
in the financing s t atement. · 

The object ion of t he debtor to thi s portion of t he c laim of 
t he CCC i s o verru l e d . 

The third objec t io~ is to tha t port ion o f t he claim alleging 
a d ebt of $6 2,8 9~.8 2 plus a debt o f $154. 8 2 secur ed by c o r n . The 
c ombined promis sory no te a nd s ecurity agre e me n t were signed b y 
Me l vi n Hubka only on December 30, 1981 , and t he fina ncing 
sta tement , signed by Melvin a nd Bet ty Hubka wa s filed January 4 , 
1982 . The debtor alleges tha t the fi nan c i ng statement d o e s not 
prov ide an acc ura te addre s s f or the d e b t o r , describes the 
collateral only as " corn" a nd , t he refore, is too vague and 
furt her, tha t t he note a nd security a g r eements are no t signed by 
the d e btor 's wife. Appare n tly t he de btor is claim i ng tha t t he 
wife does or may have s ome i nterest i n the c orn in wh i ch he 
granted a security i n t eres t in the CCC . All of t he se i ssue s a r e 
fa ctual and w' l l r e qui re a n e v identia ry hear i ng. The Court c anno t 
dete r mine from a r ev i ew of t he financi ng state m nt what the 
c o rre ct addres s of t he d ebt or wa s at the time t he f inanc i ng 
s tatement was filed. A revie w of the promissory no te a nd security 
a gree ment make it clear that only a specified number o f b us hels of 
corn we re offered to the CCC as col l atera l f o r the debt . There, 
th e refore , r e ma i n s a q ue stion in the mi n o f t he Cou rt wh e ther or 
not mor e d esc r i ption wa s ne c e ssa ry to perfec t an inte rest in 
s pec ifi d bu s hel o f cor n i n s pecif ied loca tion s n wh e the r or 
not the t erm " corn" is suff ici e nt. F i na ll y , s ince i t appear s from 
t h roo f of Cl a im and the a t tache d ocumen t s t ha t the cou r se o f 
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dea ling betwee n the CCC and t he d b tor ~as t lat the debtor 's 
spouse signed promis s o ry notes a nd sec u r ity agreements a s wel l a s 
f 1nancing s t at e ments on e a rl i er occasi ons , the al leg ation b y t he 
d eb tor that t ' e CCC may not have a p e f ec t e d security int r est in 
a portion of the grain claimed by Be t y Hubk a requ i res a f actua l 
det e rmina t ion . Th is portion of th o bjec tion wi ll be set for a 
one-h a lf da y of ev i denti ary hear i ng . 

Fi na ll y , t h e d e btor cla · s that there h s never been a n 
i t mized accounti n g f or payme nts r ece i ved b y the creditor fro m the 
d ebto r and t he debtor reques ts such a n accou nting before a ny c la im 
is allowed. Such an accoun i ng ~ ill be a require d po r t i on of the 
e v i de nc e that the CCC s ha l l prov ide at t he e v i d ntiary h e ring . 

Th e f ac ts as eli c ite d from the Pr oof of Claim and the l a w a s 
~ ~ f_ rr d to in t h is me morandum opi n ion are t~ i s Cou r t' s f indi ngs 
0 ~ f act a nd co n l u s i o ns o l aw r equ1re d b y the Ba nk r u p tcy Rules. 

DATED: $eptembe r 10, 19 86 . 

BY THE OU RT : 

r:op ies t o: 

~e lvin Hu b~a , Route 1, Dil l er, NE 6834 2 

Steve Russ e ll , Ass istant U. S. Attorn ey , Box 1228 Downtown Sta . , 
Omaha , NE 68101 - 1228 


