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WitliJm L. Olson, C lc'fi~ 
I .,. --~ r-u t , ; 

This r::w.tter is on appeal ft·om an order of the Bm1.kruptcy·-~-~·-· - --:-. - ' 

Court entered January 7, 1986, pursuant to ll U.S.C. § l 30 7(c ) 

dismissing the case for cause. The Bankru ptcy Court fo~nd th at 

the debtor Mr. Koehler owed on t he date of the filing of the 

petitio~. non-continge nt, liquida ted, unsecured debts that 

aggregated more than $100 ,000.00 and tha t as a result he was 

ineligible to be a debto r unde r Cha pter 13 of the Bankruptcy Code 

pursuant to 11 U.S.C. § 109 ( e) . The Court finds, after a r e view 

of the submitted mate ri als, that cause ex i ~ted to di s mis s t he case 

pursuant t o ll U.S.C. § l30 7( c ) and tha t the decision of the 

Bankruptcy Court should be affi r med . 

FACTS 

The facts in this case are not in dispute. ~he Chapter 13 

debtor filed a Chap t er 13 plan. In the p l an, the debtor li sted a 

secured debt of $173,676.00 owed to the appellee Bank of Norf o lk 

(Bank) and an unsecured debt of $8,000.00. Tbe debtor also listed 

the value of the colla t e ral securing the Bank's debt at 

$56,850.00. The plan was confirmed on May 18, 19 85, wit hout 

objection. On June 12, 1985, less than on e month after 

con firmation, the Bank filed a motion to dismis s alleging th e 

Bank ruptcy Court entere d th e or der confirming the plan wh e n i t d i d 

not have j u r i s d i c t i on to con f i rrn t h c p l a n b c c au s e tv! r . Koch l (· r v: .:-J s 



unsc c u:·cd clai.ms of .Jppro:-: i. w.J t el y $116,000.00 at the ti.mc the ;.>l.Jn 

WJS proposed. 

DISC US SIOn 

The debtor a rgues on appeal t hat he is eligible to be a 

de b t o r under- Cha pter 13, Gnd that t he det crr.l ination that he is not 

el ig ible to be a de bt or under Chap t er 13 is the resul t of a 

failure to di st i ngu i sh be twe en the word "debt" as used in 11 

U.S.C. § l0 9 ( e ) a nd the word 11 cla i rn 11 as used i n 11 U. S.C . § 

506(a). I~ re Morto~, 43 B. R. 215 (Bank r. E.D.N.Y. 1984). This 

Court, h owever, agrees with the Bank rupt cy Cou rt's r ejec tion of 

the debtor's propos ed limita ti on s. 11 U.S .C. § 109 ( e) pr ovi des: 

Only an indivi dua l with regu l ar income that 
owes , on the date of t he f iling of the 
pe t ition , noncon t ingent, l i quidated, un s ecu red 
debt s of less than $100,000 a nd non contingent, 
l iqui da t ed, secured debt s of l es s t h a n 
$350,000 . .. may be a deb tor under Chapter 
13 o f th i s tit l e. 

Id. The Bank r uptcy Court corre c t l y r eas oned as f ollows: 

[T]he Co de de fines 'debt' at §101( 11 ) as 
liabil i t y on a claim. I t defines 'cla 1. m' at § 
101(4) as a right to paymen t , wh e ther or not 
se c ur ed or unsecured. There fo re , Mr. Koehler 
owe d the Bank a debt i n the amount of 
$17 3 ,6 76. The claim of the Bank was $173 , 676. 
Pa rt of th e claim was s ecured to th e ex t ent of 
$56 , 850, the va lue of the col la t eral , a nd par t 
was uns ecured to the ex t ent of $116 , 826 . The 
debtor a cknowledged t hose numbers in the plan . 

Record on Appeal, Filing 26 at 3. 

In addit i on, the Ban kruptcy Court did not err in the 

ap?lication of t he ho lding of In re Pearson, 773 F.2d 751 ( ( ch 

Cir. 1985) t o the fa c ts in this ca se . Th e Court in In re Pe a rson , 
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l.cld chat in d ct c t iiiLi!i. t:g \..'hcther debtors t~ccL Ch ;;pter 1 3 

e 1 L g i t) i l i t y r e q u i r c We n t: s a c o u r c s h o u l d p r i rna r i l y r e l y o n t h c 

debt ors ' schedule s , checkine on l y to sec if th e sch ed ules •·:e re 

; , a c e i n f, o o d L: i t h , on t: he t h co r y t h a t the s t a t u t c c o n s i d c r s J ..::: 'c t :-; 

as t'ney exist at the ti{l} e of fili n g not after a bea r ing. 

756. The Bankruptcy Court properly analyzed that: 

[I]n t h is c2se , the petit i on , sch edule s and 
plan show on their face, wi thout a hearing to 
determine secured status, t hat part of t h e 
Bank's claim is secured and pa rt is uns ecured. 
In addition, the plan carr i es out the scheme 
of the s che dules . It propos e s to p2y the Eank 
only t he val~e of it s co llatera l by 
transferring the collateral to the Bank . 

Mr. Koehler clea r l y is no t eli g ib le t o be 2 
debtor under Chapter 13 of the Code. 

Record on Appeal, filin g 26 a t 4. 

ld . at 

The Bankruptcy Court , li kew i s e, did no t err i n det e rminir,g 

that the order , enter ed without a hear ing, confi rming the Chapter 

13 plan was entered withou t jurisd icti o~ and tha t the c a se should 

b e d i s m i s s e d for c·a use . 1 See In r e Pe a rs on , 7 7 3 F • 2 d at 7 5 7 

(case likens the threshold de~erminations of Chapter 13 

eligibility to the thr es hold determinations of the amount in 

controversy in diversity cases); St . Pau l Me r cury In demni ty Co . v . 

1Th e deb to r a r gu es that l aches s hould apply in this i nstanc e . 
This Court cann ot ag r ee . As the Bankrup tcy Court poi nt ed out, 
lack of subject ma tter jurisdiction can be ra is ed at any st age 1n 
a proceeding. In additio n, t he motion to dis mi ss dr awing the 
jurisdiction i ssue to the Court's att e nt ion was filed l ess than 
one month after th e plan was confirmed . Th is certainly put the 
d ebtor on notice tha t there ~.<:as a problem in the proce tc:dinf. S .:1 nd 
shou l d have s t opped any f u rther re l iance . 
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RccJ Cab Co., 303 U. S . 283, 288-90 (193 8). See a lso l!:!.._~-~- Hot. cr , l 

B.r~ . 350 (Bankr. D. Colo . 1979 ) ; I n re Kels e y, 6 B. R. 114, 117 

(Ban kr . S.D. Te x. 1980). 

Accordingly, 

IT IS ORDE RED that the order o f the Ba nkrupt cy Court shoul d 

be and here by i s affirmed. 

DATED th is /6/!: day of June, 198 6 . 

BY THE COURT: 
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C. ARLEN BEAM, CHI EF J UDGE 
UNI TED STATES DI STRICT CO URT 


