I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
MARI ON PRUSS, ) CASE NO. BK98-80239
) A
DEBTOR(S) )
) CH. 13
) Filing No. 49, 62
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
)
) DATE: August 12, 1998
Def endant (s) ) HEARI NG DATE: May 11,

1998

VEMORANDUM

Hearing was held on May 11, 1998, on an Objection to
Cl ai ns of Exenption and Resistance by Debtor. Appearances:
Steven Wool |l ey for debtor, Kathleen Laughlin as Chapter 13
Trustee, and Richard Butler as Chapter 7 Trustee for Janmes
Sauer & J.A.S. Enterprises, Inc. This nenmorandum contai ns
findings of fact and concl usions of |aw required by Fed.
Bankr. R 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b)(2)(B).

| T 1'S ORDERED:

The debtor, a practicing attorney in the State of
Nebraska, has filed this Chapter 13 case and has cl ai ned as
exenpt her accounts receivable fromher |aw practice. The
statutory authority for such exenption arguably is Section 25-
1558 of the Nebraska Statutes.

Ri chard Butler, the Chapter 7 Trustee for Janes Sauer and
J.A.S. Enterprises, Inc., creditors of the debtor, has
obj ected to the exenption. He suggests that comrerci al
accounts receivabl e derived from personal services provided to
clients in the practice of law do not fit under the statutory
| anguage of Section 25-1558.

The statute provides:

25-1558. \WAges; subject to garnishnment; anount;
exceptions. (1) Except as provided in
subsection (2) of this section, the maxi num part
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of the aggregate disposabl e earnings of an

i ndi vidual for nay wor kweek which is subject to
garni shnent shall not exceed the | esser of the
foll owi ng amounts;

(a) Twenty-five percent of his disposable
earni ngs for that week;

(b) The amount by which his disposable
earnings for that week exceed thirty tinmes the
federal m ninmum hourly wage prescribed by 29
U.S.C. 206(a)(1l) in effect at the time earnings
are payabl e; or

(c) Fifteen percent of his disposable
earnings for that week, if the individual is a
head of a famly.

(2) The restrictions of subsection (1) of
this section shall not apply in the case of:

(a) Any order of any court for the support
of any persons;

(b) Any order of any court of bankruptcy
under Chapter Xl Il of the Bankruptcy Act.

(4) For the purposes of this section:

(a) Earnings shall nmean conpensation paid
or payable for personal services, whether
denom nat ed as wages, sal ary, comm ssion, bonus,
or otherw se, and includes periodic paynents
pursuant to a pension or retirenment program

(b) Di sposabl e earnings shall nmean that
part of the earnings of any individual remaining
after the deduction fromthose earnings of any
amounts required by law to be w thhel d;

Neb. Rev. Stat. 8 25-1558.

There is no question that the accounts receivable from
personal services provided as a | awer are property of the
bankruptcy estate of this debtor. The Bankruptcy Code at 11
U S C 8 541(a)(1l) provides that all legal or equitable
interests of the debtor in property as of the comrencenent of
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t he case are property of the estate. 1In addition, the
Bankruptcy Code at 11 U.S.C. 8 1306(a)(2) provides that
property of the estate also includes earnings from services
perfornmed by the debtor after the comrencenent of the case.

The debtor proposes to exenpt some undeterm ned anmount of
prepetition net accounts receivable and to do so pursuant to
Section 25-1558. That section appears to limt judgment
creditors from garni shing di sposable earnings for any work
week in excess of certain percentages.

Al t hough the statute is not perfectly clear on the point,
for the purposes of this case, it will be assumed that a
[imtation on garnishnment is the equival ent of providing that
t he bal ance remaining after garnishnment is “exenpt” from
creditors’ clains.

In this case, there is no evidence that the accounts
recei vable resulting from personal services provided by the
debt or and/or her enployees, are actually “di sposabl e earnings
of an individual for any work week.” In other words, there is
no evidence that any of the accounts receivable are directly
related to any particul ar work week.

There is no Nebraska case | aw to support the position of
the debtor that a professional person who does not work for
wages or salary, is protected by the limtation on garni shnment
in Section 25-1558. The actual disposable earnings of a self-
enpl oyed attorney in private practice equal the net anount
avai lable to the attorney after deducting from gross incone
all of the expenses of operating the professional office.

The definition of disposable earnings in Section 25-
1558(4)(B) is considerably different fromthe above-described
definition of disposable earnings of a professional. That
statutory definition provides that disposable earnings are
that part of the earnings of an individual remaining after the
deducti on of anmounts required by law to be withheld. The |aw
probably requires certain tax and social security anounts to
be withheld from persons who receive wages or salary. The |aw
does not require a self-enployed professional to “w thhol d”
anything. Instead, the self-enployed professional is required
to nake certain tax deposits based on estinmated obligations
for taxes and social security paynents. |In addition, the |aw
does not require a self-enpl oyed professional to have
“wi thhel d” the costs of running the office. 1In other words,
“di sposabl e inconme” as used in the statute, does not nean
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“gross accounts receivable | ess operating expenses, |less tax
deposit.” Instead, “disposable earnings” under the statute is
defined to mean the net anount received by a person for
personal services after deduction of itens required by law to
be wi thheld, such as taxes and social security paynents.

It is clear that the | aw of Nebraska, under the Uniform
Comrerci al Code, permts a party to assign, sell, transfer, or
pl edge accounts receivable. 1In this case, the debtor has
actually done that very thing. She has pl edged accounts
recei vable as collateral for a loan. This statute, at Section
25-1558(5) prohibits and nakes void and unenforceabl e any
pl edge of wages or salary exenmpted by this section. The
debtor can’'t have it both ways. She can’'t claimher accounts
recei vabl e due from provi ding personal services as subject to
the limtations on garni shnent and, therefore, exenpt, and at
the sanme tinme pledge those same dollars as collateral for a
| oan.

The statute does not support the position of the debtor
with regard to her clainmed exenption. The objection to
exenptions filed by M. Butler, as trustee of other cases, is
sust ai ned.

Separate journal entry to be filed.

DATED: August 12, 1998.
BY THE COURT:

/s/ Tinothy J. Mahoney
Ti ot hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
WOOLLEY, STEVEN (36)
WOOLLEY, JANI CE (36)
BUTLER, RI CHARD 402- 475- 6416

Copies mailed by the Court to:
Kat hl een Laughlin, Trustee

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other

parties (that are not listed above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Objection to Clainms of Exenption and
Resi st ance by Debt or.

APPEARANCES

St even Wool | ey, Attorney for debtor

Kat hl een Laughlin, Trustee

Ri chard Butler, Chapter 7 Trustee for Janes Sauer & J.A. S
Enterprises, Inc.

I T I S ORDERED:

The objection to exenptions filed by M. Butler, as
trustee of other cases, is sustained. See nmenorandum ent er ed
this date.

BY THE COURT:

[s/ Tinmothy J. Mahoney
Ti not hy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
WOOLLEY, STEVEN (36)
WOOLLEY, JANI CE (36)
BUTLER, RI CHARD 402-475- 6416

Copies mailed by the Court to:
Kat hl een Laughlin, Trustee

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



