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This matter is before the Court on Metropol i tan Life 

I nsuranc e Company's ( he~~in?fter Met r opol i tan ) objec~ions (Filing 

~ o .···:f) ttl the mag'istrate' s tinci'ing~ ~~d ·r ecorrunendations (Filing 

~lo . 6) . Pursuant to 28 u. s . c. 636 (a ) , the Court has conducted a 

de novo review of t hose portions of the f i nd i ngs and 

r e commendat ions to which Met ropo l i tan has objected. 

Mahlin Farms, I nc., (hereinafter debtor ) f iled f or 

protection f rom i ts c reditors under Chapter 12 of the Bankruptcy 

Code in Februa ry , 1987. The Second Amended Plan of 

Reorgani zation was approved by the Bankruptcy Court in April , 

_19 87 . Metr po l i t a n objects to t he Plan and has appealed t he 

confirma tion of t he Plan . The mag i strate has recommended ~hat 

Xetropol itan's appeal be denied a nd d ismissed. The issue 

presented on appeal is whether the plan complies with 11 U.S.C. 

§ 12 25( a) ( 5)(B). 

Metropolitan ho lds a mortgage as security fo r a 

mortga g e note executed by debtor . This mortgage covers two non-

con t iguous parc e l s o f agri cul t ura l propert y l ocated i n Butler 



Coun t y, Nebraska. Unde r debtor' s Second Amended Plan , it is 

pr o posed t hat t h is mortgage be " ~p l it u i nto tw o separat l iens , 

wi t h each lien to sec 're separate po rtions of t h e mortgage note . 

This, in effect, woul d create two l oans , eac h l o a n s e cur d b y one 

of t he t wo propert ies. I f debt or d efaulted on o ne o f the loans, 

Metropolitan would be a llowed to l ook onl y t o the property t o 

which t hat l oan was a llucated for recovery. Under t he origina l 

note and mortga g e, Metropolitan ay l ook to either one or both 

p roperties f or ~~covery~ · , - - : 

Since Metrop olitan is t he holder o f a secured cla rn who 

has ob jected to t he Pl a n , the Court cannot confi rm the Plan 

unless: ( 1 ) the Pl an provide s that Metropolitan retain the l i en 

s e curing i ts c l aim; and (2 ) the va lue , a s o f the effe ct i ve date 

o f the Pl an , o f ny property to be dis tr i buted to Metro po l itan 

und er t he Pl a n is not l ess than the amount of Metropol i t an 's 

secured claim. :;_ .._ U . s . c . § 12 2 5 (a) ( 5 ) ( B) ( i) and ( i i ) . I n o t he r 

words , when vi ew i ng a secured c laim under § 12 25(a ) ( 5 ) (b), there 
• . 

are two items with wh i ch the Court must be concerned : ( 1 ) the 

uqua litat i ve a spec tu o f the cla im and (2) the uquantitat i ve 

a s pect.u In r e Johnson, 63 Bankr. 550 , 551 ( Bankr . O.Co lc. 

1986) (court held that a Chapte r 13 Plan failed to satis f y the 

requ ire ments of 11 u.s. c. § 1325 (a) ( 5 ) ( B) , which i s i dent ical to 

11 .S.C. § 1225(a ) ( 5 ) (B ) ) . The "quantitative aspect" dea l s with 

t he determination o f whe ther t he Plan p rovides for t he secure 
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credito r to be pa i d t he fu l l amou nt of t he s e cured claim. Id. 

I n th i s c a se, there i s no p r oblem wi t h t hi s aspect . The secu ed 

creditor, ~et opolitan , is no t ob j ect i ng to the manner i n wh ich 

the Plan prov ide s for pa yme nt of t he debt. I t is wi t h r espect t o 

"qualitat i ve aspect" of the l an, i.e., t he manner i n wh i c h t he 

plan prot ects Metropo litan 's l' en, that Metr opolitan ob j ects. 

"The qual itativ e aspect speaks t o t he relat i ve degree 

of ass urance tha t t he d e bt wil l be paid, and ~t i s equa l ly a s 
-

impo r tant t o th~ _ credi to'r a'~ _ ... t!).e qua~i ta ti v e_ aspec t /' Id. The -- ~ · -

court mu s t be c oncerned wit h the problem of protecting 

~etropol itan's " i nte rest in the c o llateral, i nclud ing t h e rig ht 

to forec lose and r eal ize the cash v alu e o f the collat era l. " Id. 

- at 551. By "spl itti g" the mort gage, Met ropo l itan will be 

fo rb i dden f rom l ooking t o bo t h properties should debtor f a il t o 

f ulf i ll its obl igat i o n a nd i t s c l aims as split b t he p l a n . 

Hhile t he part i es have st i pulated t o the present v a l u e of the 

propert ies, t heir va l e i n t he f uture is unknown , and wi ll not be 
~ 

known , unt i l a nd unl e ss the properties are sold. See In re Our~ , 

78 Bankr . 221, 22 4 (Bankr. o.s.o . 1987). In order f or debtor' s 

Pl a n t o be confi rmed it must deal airly wi th Metropolitan's 

cl a i m and provide Metropolita wi th "adequate protection" o f its 

i nteres ts i n t he c ollateral, "not only a s of t he date of 

con f i rmation , bu t on an ongo ng b a s is . " In re Johnson , 63 Bankr . 

at 5 54 (citing I n re Tucker, 35 Bankr . 35 ( Bankr . M.D.Tenn. 

198 3 )). 
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The pa r ties agree that t e new l y c r eated loans would re 

dequate l y co 1 teral i ze in itia l y . However , i t shoul be 

remembered that the "lien r etenti on requ i r ement " o f 

§ 12 25(a) (5) (B) p rotects Met r opo l i tan un t i l i t rec eive s the ful: 

value of its claim. I n re Durr, 78 Bankr. at 22 2. Thus, 

Metr opolitan must be a l lowe d to l o o k to e ither property should 

d bt d f . l . 1/ e o r e au l t on any part o f Metropo l 1tan ' s c a1m. -

Finally , d ebtor argues t hat "spl i t ting" the mo r t g a g e : s 

pe r missible pu rsuant t6 ' 1 i R~~ . C. _ § ~222(b ) ( 2 ). ·- · .............. . .. . ' - -
Section 

l222 (.b) (2) allows debtor to al t er "rights o f ho lders of sec urea 

cla ims," whic h i ncludes the r i ghts of Metropo litan . Cl e arly , 

t h i s all ows deb t o r t o a l t er a number o f i tems perta i n ing to 

Metropo lit an 's c~ a i m, ·.;·h ich is Metropolitan's "r i ght t o payment . " 

11 u.s.c. § 10 1 ( -.; ) . Howe ver , § 12 2 5 (a ) (5 ) ( B) (i) mandates that 

Metropolitan r e t a in lien, which i s Metropolitan ' s "cha r g e or 

i tere~ t in property t o s e c ure payment . " 11 U.S . C . § 101( JJ ) 

Thus , wh ile the pa yment t erms may be altered , Metropol ' t an ' s 

rights in the prope rties, wh i ch secu res t hat t h e pay ments wi l : t e 

made , nay no t be a l t e red . 

l / The Court no tes he re that at l east one case e xists where a 
secured c reditor' s c la i m was divided i nto two clas ses . In re 
Webster, 66 Bankr. 46 (Bankr . D.N.D. 1986 ). Howe v er, t his 
decision was based upon the " fair and equ i tab l e " requirement of 
the "cram d own" prov is ions o f Chapter 11 . see, 1 1 U.S . C . § 
11 29 (b ) ( ) . The language of § ll29 (b ) ( 1 ) does not appea r i n 
Chapte r 12 o r Chapte r 13 . Further, the " l ien r etention 
r e qu i remen t" d o s not a ppe a r i n Chapte r 11. For o ther ases 
d iscussing " cra m down" under § ll29 ( b) (1), see In re Sandy Ridge 
Deve l opment Corp., 77 a nkr . 69 ( Ba nk r . M.D . La . 1 _87 ) ; In re 
Walat Farms , Inc., 70 Bankr . 330 ( Ba nkr . E.D.Mich . 1987) ; Matter 
of sun country Development, Inc., 7 64 F . 2d 406 ( 5th Cir. 1985 ) 
and In re Fursman Ranch, 38 Bankr. 9 07 (Bankr . W. C.Mo. l 9R4 ) . 
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For t hese rea~ons, the Court c annot adop t the 

~ag1s trate 's f ind i ngs nd r ecommendat ions. This :na tter 2..s 

remanded to t he Ba n kr uptcy Court f or p roc eedings i n conformity 

~i th thi s me morand um op i ni on . 
...-<'/ 

,.. w1 
DATED th is _ )~day of March , 1988 . 

I 
I 

I 

BY THE COURT: 
/~ 
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