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UNITED STATES BANKRUPTCY COURT 

1 
FOR THE DISTRICT OF NEBRASKA 

I N  THE MATTER O F  1 

LYLE DeBRUNNER, 

DEBTOR 

CASE N O .  BK82-129 

MEMORANDUM 

APPEARANCES: Donald Swanson 
1800 F i r s t  Nat'l .  Cen te r  
Omaha, Ne: 68102 
At torney  f o r  d e b t o r  

Robert  ~ r a i g  
1900 F i r s t  Na t f l .  Cen te r  
Omaha, Ne. 68102 
At torney  f o r  F i r s t  Na t iona l  

Bank & T r u s t  Co. o f  Kearney 1 

1 F i r s t  Nat iona l  Bank & T r u s t  Company o f  Kearney, a p a r t i a l l y  
secured and p a r t i a l l y  unsecured c r e d i t o r ,  s e e k s  an  o r d e r  d i s m i s s i n g  

\ t h i s  Chapter  1 3  proceeding  on t h e  b a s i s  that t h e  d e b t o r  i s  no t  
I q u a l i f i e d  f o r  Chapter  1 3  re l ief  under 11 U.S.C. § 1 0 9 ( e ) .  It i s  t h e  

Bank's con ten t ion  t h a t  t h e  debtor 'owed,  on t h e  d a t e  o f  the f i l i n g  

I o f  t h e  p e t i t i o n ,  noncont ingent ,  l i q u i d a t e d ,  unsecured d e b t s  o f  
more t h a n  $100,000. 

I The evidence b e f o r e  me would i n d i c a t e  t h a t  if t h e  unsecured 
I p o r t i o n  o f  t h e  d e b t  due F i r s t  Nat iona l  Bank & T r u s t  Company of 

Kearney i s  inc luded  i n  t h e  t o t a l  o f  h i s  unsecured d e b t s ,  t h e  

i deb to r  i s  no t  e l i g i b l e  f o r  r e l i e f  under  Chapter  1 3  because  he 
owed more than  $100,000 on t h e  d a t e  o f  t h e  f i l i n g  of t h e  p e t i t i o n .  
The d e b t o r  a rgues  t h a t  he h a s  breach o f  c o n t r a c t  and o t h e r  c l a ims  

1 a g a i n s t  F i r s t  Nat iona l  Bank & T r u s t  Company o f  Kearney which, 
when used as an o f f s e t ,  would reduce t h e  amount due t h i s  c r e d i t o r  
t o  such an  e x t e n t  t h a t  t h e  t o t a l  o f  h i s  unsecured d e b t  i s  less 

- J t h an  $100,000. 

The t r a n s a c t i o n  between t h e  d e b t o r  and t h e  c r e d i t o r  was a l o a n .  

1 Debtor a l l e g e s  t h a t  t h e  c r e d i t o r  f a i l e d  t o  perform c e r t a i n  c o l l a t e r a l  
agreements and t h a t ,  a s  a r e s u l t ,  i t s  c l a ims  can be used as an  
o f f s e t  a g a i n s t  t h e  i ndeb tedness  owed t h c  bank. 

I 
I The c r e d i t o r  p o i n t s  t o  t h e  l i t e r a l  l a n g u a ~ c  o f  §109(e )  o f  t h e  

Bankruptcy Code and s u ~ g e s t , s  thnt, whilc  t h e  i ndeb tedness  c la imed 
I 

-1 by i t  may be "d i spu tcd , "  t h e  i n d c b t e d n r s s  due js noncont ingent  
and l i q u i d a t e d  and t h n t  d i s p u t e d  c la ims  are not  excluded from t h e  
computation of t h c  tnt ,al  unsccu~*cd  debt i n  de t c rmin ing  a  d e b t o r ' s  

L ~ 1 e l i g i b i l i t y .  The c r c d i t o r  P o i n t s  t o  11 U.S.C. 5101(4) for  t h e  



d e f i n i t i o n  of a  "c la im" and s u g g e s t s  t h a t  t h e  d r a f t e r s  o f  t h e  
s t a t u t o r y  language recognized  t h e  concep t  of d i s p u t a b i l i t y  w i th  
r e g a r d  t o  c la ims and cons ide red  d i s p u t e d  c l a i m s  as s e p a r a t e  from 
t h o s e  o f  a  con t ingen t  o r  u n l i q u i d a t e d  n a t u r e .  The c r e d i t o r  
s u g g e s t s  t h a t  t h e  c l e a r  omiss ion o f  " d i s p u t e d  c la ims"  from 
11 U.S.C. §109(e)  i s  more t h a n  an o v e r s i g h t .  

I ag ree  wi th  t h e  c r e d i t o r ' s  i n t e r p r e t a t i o n  and conclude t h a t  
on ly  con t ingen t  o r  u n l i q u i d a t e d  c l a i m s  are t o  be excluded from 
t h e  c l a ims  t o  be cons ide red  i n  d e t e r m i n i n g  e l i g i b i l i t y  f o r  
Chapte r  1 3  and t h a t  d i s p u t e d  c l a ims  a r e  n o t  excluded i f  t hey  a r e  
noncont ingent  and l i q u i d a t e d ,  as i s  t h e  c a s e  h e r e .  

A s e p a r a t e  j o u r n a l  e n t r y  has  been e n t e r e d  i n  accordance w i t h  
t h e  fo regoing .  

DATED: J u l y  28, 1982. 
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