
IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NE BRASKA 

MILLER MANUFACTURING CO ., CASE NO. BK8 1-2 1 4 

DEBTOR 

LEROY ANDERSON, Trustee, 

Plain t iff 

v s . 

COOPERS & LYBR ND, 
A Partnersh ip, 

Defendan t 

A85 - 362 

MEMORAN DUM OPI NI ON 

Th is matter was s ubmi t ted to the Court f or dete rm i na t i on upo n 
brief s of c ounsel a nd a st i pu l ation of f act. Appear ing on beha lf 
o f p la intiff, Tr ustee , was C. G. Wallace, TI I, of Thompson , 
Crounse , Pi e pe r , Wall a c e & Eggers , P . C., Omaha , Neb r a ska, a nd 
appearing on behal f of d e fe nda nt was Greg Sea rson of Kutak, Rock & 
Ca mpbel l, Omaha, Nebraska. 

Facts 

Some time pr i o r to June of 1 98 3, Mi l l er Manufactur ing Compa ny 
filed a Cha p ter 11 bankr u pt c y pe tit i on and operated as a de b t or
in-possess i o n. On or a bou t June 3, 1983, t he pres ide nt o f t he 
debtor-in - pos session r eques t e d Coopers & Ly b r and to prov i d e 
prof e s s i onal acco unting services to the busi ness . Coopers & 
Lybrand did pro v i de such accounti ng s e rvice s a nd bi l led the 
debtor-in-possess ion $1,8 00 for t he s e r v ice s a nd wa s pa id $1,800 
on or a bout Aug ust 18 , 1983 . 

In add i t ion to the a ccounting services, Coopers & Lybrand was 
hi red by the debtor-in-po s s es s ion, t hrough i ts p r es i d ent , t o 
provid e managemen t consult ing se rvi c es f or the d e b t or- in 
po s sess ion . Such service s were provided a nd o n July 1, 1983, a nd 
on Augus t 29, 1 983, Coopers & Lybrand pr ovid e d t he d e b t or -· n 
posses sion wi t h stateme n ts f or ma nagement consu l ting services i n 
the a ggrega t e amount of $18, 207 , whi ch ha ve not be e n paid a of 
t h i s d a te . 



Coopers & Lybrand wa s informed by t he pre siden t of the 
debtor-in- possess i on tha t counsel f or t h d e btor-in - pos session 
wou l d make the a ppr o pr i a t e f ilings wi t h the Bankruptc y Cour t and 
o btai n appro va l o f the employment o f Coo pe rs & Lybrand both f or 
the accounting s rv ice s and the managemen t c o nsulting se r v ices. 

No order approving the employmen t of Coopers & Lybrand or the 
~a yment to Coope rs & Lybrand has been e ntered in this case . 

The Chapte r 11 case _was conve r ted to a Chapt er 7 ca s e on or 
about J une 28, 1 984 , and LeRoy Anderson wa s a p pointed trus tee . 

The trustee fi l ed a complaint December 18, 1 98 5 , seeki ng a 
recove ry of $1 , 800 f r om Coopers & Lybrand . 

The parties agree t hat i n lieu of se a rate appli c a tions for 
nun c pro tunc a pprova l o f employment f or e ither the a cco unt ing 
se rvices or the management cons u l ting services , t he ma tte r ca n be 
submitted to the Cour t based o n sti pul a tions a nd brief s . 

Is s ue 

Should this Court enter an order nunc p ro tunc appo i n t ing 
Coope rs & Lybra nd as an accountant a nd ma nageme nt con sultant fo r 
th e Chapter 1 1 d e bto r -i n - po ssession a nd , if suc h order is 
app rop riate, should t he f ees of $1,800 f or accounting services 
a nd / o r the fees of $1 8 , 207 be app roved ? 

Deci s ion 

Th e Court wi ll ente r a nunc pro t u nc ord e r autho ri zing t he 
e mployme nt of Coopers & Lybrand to pro vide account ing servi ces a nd 
re troactively authorize the payme n t of $1,800 t o Coope rs & Lybr and 
for such services. Th e Cour t wi ll not enter an order nunc pro 
tunc a uthorizi n g the e mp l oyme nt of Coope r s & Ly brand as a 
mana gement con s ultant and wi ll not a pprove any f e es fo r the 
management con s ul ti ng a ctiv ities . 

Conc lus ions of Law 

Bank r uptcy Code §§327 through 33 0 spec i f y the manner i n wh i c h 
a professional person c an be e mpl oye d by a debtor- i n - possession. 
The pract i ce in th i s di stric t in 1 983 a nd currently wa s t hat the 
propos e d professional would have fil e d with the Ba nk ruptcy Cou rt 
on its b e ha l f a n appli c ation fo r a ppointme n t and e mployme n t a s a 
professiona l pe r s on , e ithe r account a nt or ma na geme nt consul tant in 
this ca se , a nd the Bankrup t cy Judge would h a v e e nte r ed a g eneral 
o rder a uthorizing t hei r e mp loyme n t , s ub ject to review of t he work 
performe d and the rea s o nab l e ne s s of the fee s a t a later da t e. On 
occ s i on , if t h e fail ure to apply for such a ppointme n t was 
inadvert e nt , the Ba nkr u ptcy Cou r t is au thorize d t o e nter a n order 
nu nc pro tu nc a pproving t he emp l o yme n t o f t he profess i ona l . After 
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ente r ing such an order , t he Bank ru p tcy Judg e t he n has the 
a u tho r i t y to r ev iew t he f ees p u r s ua n t t o the stand a rds s et out in 
§3 30 of the Ba nk rup t cy Code . 

He re , t he pa r ti es h a ve agreed t hat thro ugh inadver t e nc e the 
order 3U t hor i zi ng the e mploymen t of Co o per s & Lybr a nd was not 
enter e d and r e q ue sts the Court to make a dete r min a t ion bo t h o n t h e 
request f or a nunc pro tunc order aut ho r i zi ng employment and to 
make a de t erminati o n on the reasonabl ene s s of the f ees. 

Coopers & Lybrand , acti ng both in it s c a pa c ity as an 
3Ccou n ting servi ce and in its c a pa c ity as a manag e men t consultant 
is a "professional " unde r §32 7( a) of the Ba nk ruptcy Cod e. 

Fr om a r eview of the b r i e fs and the st i pul a tion o f facts, it 
is clear to t he Court that the a ccount ing servi ce s re ndered we r e 
im po r t ant a nd of bene f it to t h e bankr up tcy e s t a te a t the time t he y 
wer e r e ndered . I n a dd iti o n, fr om t he s ti pulat i on o f fa c ts, t he 
Cou r t ca n a nd doe s dete rm ine that a co n t ant r e lied u pon the 
presi dent of the d e btor- in - po s s es s i o n t o o b t a in approva l of its 
employment a nd had reaso n to be lieve that such a pprov a l had been 
granted. Ac t ually, it appea r s that a ll o f t he accounti ng work was 
provided wi thin a very shor t per iod of t i me a nd was probably 
completed b e for e an y info r ma t i on was p r ovided t o the l a wye r f o r 
t he debtor-in - po ss e ss ion wh i ch wo ul d ha ve enabl ed him to file th e 
a p propriate a pp lication with the Co urt. 

This Court finds that , wi t h r egard t o the a cco unt i ng 
s ervices, it is appropr ia te to ent e r an o r de r nun c pr o t unc 
a uthoriz ing the employment of Coopers & Ly brand bec a u se such 
appli ca t i on was not fil ed, s im p l y b y i n adver t ence . It was t he 
pra ctice of the p rev iou s Ba n kru ptcy Judge a nd is the practi ce of 
this Bankrup t cy Judge to a p prove employment of an y attorney or 
a c count a nt, when requested by the debtor-i n -posse ss ion, but not to 
a pp rove the fees until t he appropriate heari ng is held. It is, 
t herefore, th2 belief of t h is Judge that such employment would 
h ave been initially approved and the fe e s would have been 
de termined to have been of benefit t o the estate a nd to be in a 
reasonable amo unt and the Co u r t would ha ve a pprove d the accou n ti ng 
service fee in the amount of $1,800. Therefore, the tru s tee's 
action t o obtai n a turnover of the $1,80 0 fe e i s unsucc e s s ful. 
Judgment i s entered i n favo r of the pr ofessiona l , Co oper s & 
Ly brand, in th e amount of $1 ,800 and the pa r t nership i s permit ted 
to keep the previously rece ived fee. 

Howev e r, the circumsta nces are d iffere nt with regard to the 
$1 8 , 0 00 fe e r Not every de b tor ne eds a manage me nt consult a nt. ~ot 
every management consultant a ppl ica ti o n has be en or will in the 
fut ur e be a pprov e d by the Court. Coope rs & Lybrand is a nat i o nal 
accou n ting f irm. If they intend e d to pro v i de management 
c o ns u lting s ervi c es to an org a ni zat ion tha t was a de btor unde r 
Chapt er 11 o f th e Bankruptc y Co e, a fac t t ha t Coopers & Lybrand 

new, this Co urt believes it was the oblig t i o n o f Coo p e rs & 

-3-



Lybrand to make certain t hat such e mpl oyme n t a r r angement was 
approved by the Ba n kruptcy Cour t before beg i nning the consu l t i ng 
s ervices. By stipulation the part i es ha ve prov ided a copy o f the 
engagemen t proposal o f Coopers & Lybra nd to t he p res i d en t of the 
debtor-i n -possession. That document r ec i tes the type o f servi ces 
that wi ll be provided and the no rmal f ee arrangemen t. I t al so 
recites tha t the debtor-i n- possess i on, since it wa s in bankruptcy , 
would be g iven a break on the fee but t ha t t he debt or- in
possession 's officei·s should expect a fee of approx i ma tely 
$2 0,000. 

This Court wi l l not spec ulate as to what the previous Judge 
would have don e with such a fee application, if it had ever been 
presented to him. However , th i s Court has i n the past and wi l l in 
the future cont i n ue to r e qui r e t hose debt ors tha t desi r e the 
serv ices of a management consultant to be much more specific in 
their a p plication. In a ddition, this Court has and will require 
such management c onsultants to p ove the benefit of thei r service s 
t o the estate. There i s no evidence in t he sti pula tion of fact 
wh ich indicate s t hat t e services were of an y benef it to the 
estate, and, a s a matter of f a c t , the Cha?te~ 11 case was 
converte d to a Chapter 7 case wi th i n a year of the date the 
services we r e rendered. 

Although th is Court has d i s c re t i on to e nter an order nunc pro 
tunc approving the emplo yment of a professiona l, th is Cou rt doe s 
not believe t his is a n a pp r opr i a t e c a se in whi c h to exercise such 
disc r etion. Th e fact t hat t h e prof es s iona l is a na tional 
accounting firm and t hat it was bou t t o perform s ervices which it 
k new would cost the debtor-in-po ssession approx imately $2 0 , 000 , 
and the fac t that it knew the debt or was in bankru p t cy and had a 
di fficult cash fiow po s ition , sho u ld have l ed the pro fessional to 
be much more ca r e ful tha n it wa s with regard to providing services 
to a debtor i n bankruptcy. The part nership claims it r e li ed upon 
the assurances of the president of the deb tor that the debtor's 
attorney would make all of the necessary arrangemen ts wi t h the 
Bankru p t c y Court . Th i s Court does no t find s ch re li ance to be 
reasonable. In a ddi tion, the informa tion necessary fo r t he 
attorney for the debtor to pre sent to the Bank r u ptcy Court was not 
e v en provided the at t o r ney for the debt or f or severa l months after 
the services were p r ovided. Therefore, even if an a p plica tion had 
bee n made i n 1983, all of the services would have been per fo rmed 
prior to t he appli ca tion which wou l d h a v e l ef t the Bankr uptcy 
Judge in the posit ion of a pproving or di s appr oving an $1 8,000 fee 
without e ven ha v ing t h opportunity to question the n eed fo r t he 
services in t h e firs t p l ace . That is exactly the position th i s 
Judge is i n a nd this Judge declines to appr ove s uch a procedure . 

Therefore , t he app l ica tion of Coopers & Lybrand for a nunc 
pro t un c ord e r a uthorizing its emp l oyment as a manageme nt 
cons ultant a nd approv i ng i t s fee in excess of $18 , 00 0 is denied. 
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Separa te journal entry to fo llow. 

DATE D: October 6, 1 986 . 

BY TH E COURT: 

Copi e s to: 

C. G. Wallace, I I I, At torne y, 1 12 13 Davenport St r e e t, Su i t e 20 0, 
Omaha, NE 681 54 

Gr e g Searson, Attorney, The Omaha Bu ilding, Omaha, NE 68102 

- 5-


