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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA CIS'I;;C~ F I L E D 7  2 F  m , f  3 L  

AT 

BK 86-1 8 
\ 

I N  RE: ) 
1 cv 86-0- 30 MAY 3 0 1986 

LEONARD V .  KRAUS and 1 1 
FLORENCE M *  KRAUS, 

Debtors .  

ORDER \4;;iiian? L. O l j ~ ~ ,  clc:i 

.. . t c : , :  - --- 
T h i s  m a t t e r  i s  before t h e  Cour t  upon t h e  a p p e a l  of  Leonard 

a n d  F l o r e n c e  Kraus ( d e b t o r s )  o f  t h e  d e c i s i o n  of  t h e  Unt ied  S t a t e s  

B a n k r u p t c y  Cour t  f o r  t h e  Distr ict  of Nebraska granting t h e  C r e t e  

S t a t e  Bank (bank)  r e l i e f  from t h e  a u t o m a t i c  s t a y  ( f i l i n g  1) and 

f o r  a t empora ry  s t a y  ( f i l i n g  2 ) .  I n  1981, t h e  d e b t o r s  e x e c u t e d  a  

p r o m i s s o r y  note i n  f a v o r  of t h e  bank in t h e  amount of  $254,000.00 

( n o t e ) .  The n o t e  was secured by a mortgage on t h e  debtors' 

p r o p e r t y  ( p r o p e r t y ) .  A d e c r e e  of f o r e c l o s u r e  was e n t e r e d  i n  - 
A p r i l ,  1985, and t h e  d e b t o r s  exercised t h e i r  r i g h t  to  a nine-month 

s t a y .  A t  t h e  end of t h e  nine-month p e r i o d  i n  J a n u a r y ,  1981, t h e  

d e b t o r s  f i l e d  a v o l u n t a r y  p e t i t i o n  u n d e r  Chapter 11 of t h e  

bankruptcy l a w s ,  which t r i g g e r e d  t h e  a u t o m a t i c  stay p r o v i s i o n  of 

11 U.S.C.  § 362. The bank s o u g h t  r e l i e f  from t h e  stay and on 

March 1 9 ,  1986,  J u d g e  Mahoney g r a n t e d  t h e  bank's motion.  The 

d e b t o r s  f i l e d  a mot ion  f o r  a stay pend ing  appeal w i t h  the 

B a n k r u p t c y  Cour t  which was den ied  on A p r i l  2 ,  1986. The d e b t o r s  

f i l e d  a n o t i c e  of a p p e a l  ( f i l i n g  1) from the Bankrup tcy  Court's 

o r d e r  g r a n t i n g  r e l i e f  from t h e  s t a y  and moved t h i s  Cour t  f o r  a  

t e m p o r a r y  stay  ( f i l i n g  2 ) .  The motion f o r  a s t a y  was t e m p o r a r i l y  

g r a n t e d  (filing 4)  u n t i l  t h i s  Court  had an o p p o r t u n i t y  t o  rev iew 

t h e  r e c o r d  and m a t e r i a l s .  



- The i s s u e  for appea l  is  whether t h e  bankruptcy c o u r t  e r red  i n  

s u s t a i n i n g  the motion f o r  r e l i e f  from t h e  automat ic  s t a y  under  11 

U.S .C .  § 362(d) ( l )  and ( 2 ) .  After a review of t h e  b r i e f s  a n d  t h e  

r eco rd  s u b m i t t e d  on a p p e a l ,  t h e  Court  f i n d s  tha t - - the  d e c i s i o n  of  

t h e  Bankruptcy Cour t  should  be a f f i rmed .  

On March 1 9 ,  1986, when t h e  Bankmptcy Court g r a n t e d  t h e  bank 

r e l i e f  from t h e  stay, i t  made t h e  fo l lowing  f i n d i n g s :  (1) t h e  

d e b t o r s  have no q u i t y  i n  the  property; (2) t h e  deb t  a s  of A p r i l  

12 ,  1985,  was $224,249.58 p l u s  accrued  i n t e r e s t  of $105,419.77 (as 

of March 19 ,  1986);  (3)  the va lue  of t h e  proper ty  a s  of J anua ry  

1 7 ,  1986, was $103,000.00 ; ( 4 ) ,  t h e  p rope r ty  con t inues  t o  d e c l i n e  

a t  app rox ima te ly  $700.00 pe r  month;' (5) t h e  p rope r ty  i s  poor c rop  

l a n d ;  ( 6 )  M r .  Kraus has worked o f f  t h e  p rope r ty  f o r  many y e a r s  and 

t h e  farm b u s i n e s s  has never been a means of suppor t ;  ( 7 )  t h e  farm 

income is no t  sufficient t o  cover p r i n c i p a l  and i n t e r e s t  payments 

on the n o t e ;  (8) no e f f e c t i v e  r e o r g a n i z a t i o n  is p o s s i b l e ;  (9 )  no 

supp lemen ta l  i n su rance  p o l i c y  on t h e  p r o p e r t y ,  naming the bank 

under  a loss payable  c l a u s e  had been ob ta ined  as  of the h e a r i n g ;  

. and ,  (10) adequa te  p r o t e c t i o n  r e q u i r e s  an immediate payment of  

$2,100.00 and $700.00 per month t h e r e a f t e r ,  which t h e  d e b t o r s  a r e  

not c a p a b l e  of making. 

The Bankruptcy Court  s t a t e d :  

I n  most  cases t h i s  Court would no t  c o n s i d e r  a 
motion for r e l i e f  two months i n t o  a Chapter 11 
case. However, the evidence is  c l e a r  t h a t  
t h e s e  d e b t o r s  were unable  t o  gene ra t e  
s u f f i c i e n t  income from t h e i r  bus iness  ---------------..---- 

' ~ h e  Court  adopted t h e  d e b t o r s '  ev idence  of land v a l u e  and 
d e c l i n a t i o n  of v a l u e ,  r a t h e r  t h a n  a p p r a i s a l s  l e s s  favorable  t o  t h e  
d e b t o r s .  



operation to make the necessary interest and 
principal payments prepetitfon. They were 
unable to redeem the property from a S t a t e  
Court foreclosure proceeding. They had nine 
months after the State Court foreclosure 
decree to create some plan concerning their 
reorganization possibility. They have now had 
two months since they filed their bankruptcy 
petition to present some evidence of the 
possibility or probability of an e f fec t ive  - -  

reorganization. 

The evidence is clear to this Court that t h e  
farm business has not in the past and does not 
now provide sufficient income t o  the debtors 
to enable them to satisfy this debt 
obligation. Further, the evidence is clear 
that the allowed secured claim of the Bank is 
approximately $100,000 and the allowed 
unsecured claim is well over $200,000. Based 
on all of the evidence, this Court must 
consider the feasibility of an effective 
reorganization by these debtors. 

The conclusion of the Court is t h i s  property 
is not necessary to an effective 
reorganization because no effective 
reorganization i8 possible. 

The debtors a t t a c k  the Bankruptcy Court's decision on three 

grounds: (1) ion-liability on the underlying note; (2) inadequate 

representation in the bankruptcy proceeding; and (3) 

underevalaution of the property and the failure t o  recognize that 

the property was necessary for an effective reorganization. 

The District Court is bound the Bankruptcy Court *s findings 

of fact unless they are clearly erroneous, however, the District 

Court is not so restricted in reviewing the Bankruptcy Court's 

interpretation o the law. Bankr. Rule 8013; In re Cricker, 46 

B.R. 229 (Bankr. N.D. Znd. 1985). 



A t  issue is 11 U.S .C.  § S  3 6 2 ( d ) ( 1 )  and ( 3 )  which provide  that 

a  c r e d i t o r  may o b t a i n  r e l i e f  from an automatic stay by e i t h e r  

showing t h a t  h e  i s  not adequately pro tec ted ,  or t h a t  t h e  deb to r  

h a s  no equ i ty  i n  t h e  property and - t h a t  the  c o l l a t e r a l  was n o t  

r equ i red  f o r  an eEfec t ive  reorganiza t ion .  11 U.S.C. § S  362(d) (1 )  

and ( 2 ) . 2  

"Adequate p ro tec t ion"  is a concept t h a t  contemplates  t h e  need  

t o  avoid impairment of a c r e d i t o r ' s  i n t e r e s t .  Where t h e  

Bankruptcy Court be l i eves  t h a t  the  debtor is unable t o  p r o t e c t  t h e  

c r e d i t o r ' s  i n t e r e s t ,  the Bankruptcy Court may balance t h e  harm 

l i k e l y  t o  be caused t o  the c r e d i t o r  by cont inuat ion  of t h e  s t a y  

a g a i n s t  the  harm l i k e l y  t o  accrue t o  the debtor  i f  the  s t a y  i s  

l i f t e d .  The Bankruptcy Court may then g ran t  r e l i e f  from the 
P 

automat ic  s t a y  where the balance weighs in  favor of t h e  c r e d i t o r ,  

-------------------- 
20n reques t  of a p a r t y  i n  interest and after 
n o t i c e  and a hea r ing ,  t h e  court  shall g r a n t  
r e l i e f  from the stay provided under subsec t ion  
(a) of this s e c t i o n  such as by te rminat ing ,  

. annu l l ing ,  modifying, o r  condi t ioning such 
stay-- 

(1) f o r  cause,  inc luding  t h e  lack of adequate  
p r o t e c t i o n  of a n  i n t e r e a t  i n  property of such 
par ty  i n  i n t e r e s t ;  o r  

( 2 )  with r e spec t  t o  a stay of an ac t  a g a i n s t  
property under subsec t ion  (a) of t h i s  s e c t i o n ,  
i f - -  

(A) t h e  deb to r  does not have an equ i ty  
i n  such p roper ty ;  and 

( B )  such proper ty  is not  necessary t o  
an e f f e c t i v e  reorganizat ion.  

11 U.S.C.  § 3 6 2 ( d ) .  



I n  re Southerton Corp.,  46 B.R. 391 (M.D. Pa. 1982) ( s t a y  l i f t e d  
-h 

f o r  bank  t o  pursue  f o r e c l o s u r e )  ; I n  r e  Rhoades, 38 B . R .  6 3  (Bankr, 

V t .  1 9 8 4 )  (payment of $700.00 per  year towards a mortgage deb t  

when i n t e r e s t  was $1,862.00 per.  y e a r  is  no t  adequate p r o t e c t i o n ) ,  

For purposes of de t e rmin ing  what is adequate  p r o t e c t i o n  a 

c o u r t  may look a t  a v a r i e t y  of f a c t o r s ,  inc lud ing :  (1) e r o s i o n  of 

t h e  e q u i t y  cushion;  ( 2 )  t h e  i n c r e a s e  i n  p rope r ty ' s  v a l u e ;  (3) 

o f f e r  by the debtor of protection t h a t  would supp ly  the 

" i n d u b i t a b l e  equ iva l en t "  of t h e  c r e d i t o r ' s  i n t e r e s t  ; ( 4 )  economic 

c o n d i t i o n s  that d o  not  sugges t  a r e a l i s t i c  p rospec t  f o r  

r e h a b i l i t a t i o n  o r  r e o r g a n i z a t i o n  under  Chapter 11. I n  r e  

S o u t h e r t o n  Corp., 46 B.R. a t  399-400. 

The Bankruptcy Court p r o p e r l y  concluded based upon i t s  

f i n d i n g s  o u t l i n e d  above t h a t  t h e  bank is not  adequa te ly  p r o t e c t e d ,  

With r e s p e c t '  t o  t h e  second test  f o r  r e l i e f  from t h e  s t a y ,  

( sec t ion '  362(d)(2)) i t  is  impoasible t o  s e e ,  based upon the 

e v i d e n c e ,  that t h e  debtors r e b u t t e d  the bank's evidence  wh ich  

shows t h a t  t he  deb to r s  have no e q u i t y  i n  the property and t h a t  t h e  

p r o p e r t y  is not  necessary  for a r e o r g a n i z a t i o n .  The o r d e r  

granting relief from the au toma t i c  s t a y  was a p p r o p r i a t e l y  g r a n t e d .  

On appea l  t o  this Court the d e b t o r s  also claim t h a t  t h e y  are 

n o t  l i a b l e  t o  t h e  bank on the promissory n o t e  which they s i g n e d .  

T h i s  i s s u e ,  i nc lud ing  available de fenses  on t h e  n o t e ,  is one which 

shou ld  have been l i t i g a t e d  at t h e  time of the mortgage f o r e c l o s u r e  

h e a r i n g  and appealed  in t h e  s t a t e  c o u r t  system. A s t a t e  cour t  

judgment ( f o r e c l o s u r e )  is  generally given p r e c l u s i v e  e f f e c t  and  



F may not be c o l l a t e r a l l y  a t t a c k e d  i n  t h e  f e d e r a l  c o u r t s .  A l l en  v. 

McCurry, 449 U.S.  90 (1980);  Kremer v. Chemical C o n s t r u c t i o n  

Corp.,  102 S. C t .  1883 - U.S. - (1982). T h i s  Court i s ,  

t h e r e f o r e ,  wi thout  j u r i s d i c t i o n  t o  hear t h e  d e b t o r s '  arguments 

with r e s p e c t  t o  L i a b i l i t y  - .  on t h e  no te .  Likewise ,  t h i s  Court i s  

wi thout  j u r i s d i c t i o n  w i t h  r e s p e c t  t o  the d e b t o r s '  c l a i m  t h a t  

r e l i e f  from the s t a y  was improper ly  g ran ted  because of  the  

inadequa te  r e p r e s e n t a t i o n  provided by t h e i r  a t t o r n e y ,  Alan 

Based upon t h e  f o r e g o i n g ,  

IT IS ORDERED that the d e b t o r s '  a p p e a l  ( f i l i n g  1) of  the 

Bankruptcy C o u r t ' s  o r d e r  d a t e d  March 18, 1986, g r a n t i n g  r e l i e f  

from the au toma t i c  s tay  should b e  and hereby  i s  den ied .  
-. 

I IT IS FURTHER ORDERED t h a t  the d e b t o r s '  motion ( f i l i n g  2)  f o r  

a temporary stay should be and hereby is denied as  moot. 

DATED t h i s  3oe day of May, 1986. 

BY THE COURT: 

/ (2 l'li5&id & - 
C. ARLFN BEAM. CHIEF JUDGE 

31f  t h e  debtors wish t o  pursue  t h e  matter of a l l e g e d  m a l p r a c t i c e ,  
b. i t  should  more p r o p e r l y  be done i n  t h e  s t a t e  cour t s .  




