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e Crete Sbabe Bank filed a Motion for Reliel [rom Stay on
Februnary 10, 19%0,  Preliminary hearing was b {

and final evidenliary hearing was held on March 18, 1986.
Appearing on bbbl el the Crele State Bank was Matthew llancon o
steinachery, Vosobn & lanson of Crete, Nebraska. Appearing o
wohallt ot the daebibor was Alan Kirchen of omaha, Nebraskas
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(i sumnayy, Fhe eviddenes procented by the moving party vas

a

mount of $254,500 and, Lo secure said note, execulbed a saocond
real estate morlqgage in favor of the moving party. Payumonls on
the note were nob tim>ly made and the Bank filed a petition Por
foreclosure of theo real esbate mortgage and obtained a decree of
foreclosure in April of 1985. Debtors exercised their State Jaw

rights Lo stay Lhe sheoriff's sale for nine months and in January

~1d on Iarch 6, 1986,

that in July of 128 Lhe doblors execulbod a promissory noto in the .

of 1986, when the ninec-month stay was aboulb to expire, the debtors

filed a Chapter 11 bankruptcy.
i

The ovidoenco of the Rank is that the land has decl tned

significantly in value since Lhe note went into defaull. and tince

the date of the foreclosure decrece. Purther, the land valouoas ha

continued to dncline cven since the filing of the bankruptey in
January of 1936, The movtgage, which is now merged inlblo the Sta
Court judgment, rvoeqguired the debtors to keep the buildings on th
real estate itnsurod in thoe amounlt of $25,000 with a Inas payable
clause naming the Banl., "he cvidenge is in conflict as to whoth
or not insurancs coveradge yas obtained, but there is no

disagrecment Lhat a now insuranco policy obhltainoed by the debtors
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in January of 0% did nol provide coveraae {or the bonaf it ob bl
Hank.
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right o an adedquale protection payment and further, since they
have paid the taxes and obtain~d an insurance policy, there o no
cause [« Pitting the autonabic stoy.

Phe toroclosura doores Cound that the amount of the dob! on
April 12, 1985, wiaa $£224,249.58 plus intercosl, As of the tiial
chate bho aocrued inlsroct dg 9105, 419077, The Bank presontol
value of tho collatorayl ot $135,000. The Bank's coxvert
anticipated future declines in value of lTens than 2% poer month,

The deobtors' ovidonce of value included the testimony of a
qualified appraiser vho had completed his appraisal on the day of
the hearing. His opinion was that the total value of the property
as of the date the bankruntcy was filed, January 17, 1986, was
$103,000. llo beliocved that the decline since January has hoen at
the maximum rabte of gsoven/tenths of 1% 6o moenth and he beliovod
that the rate of dacline would be less in the future,

The debtors also proscented the appraisal testimony of ar
appraiser who had given an estimate of value in 1984 and updated
his appraisal as of March of 1986. [is opinion was tonab the
current value of the proporty is $87,200.

Pursuant to the State Court foreclosure
amount of the dbt ig $224,249.58 with intorost
April 11, 1985, in the sum of $07,708.92. Al
thereafter at a daily rakte of $110.58808. 1]
additional sum of $5.50 for [iling of thoe . i
Interest acorues in tho amount of $110.53488 il ;
until the date the potition in banhruptey was filed, January 17,
1986. l'or bankruploey purposes, since the credilor was
undersecured on the date of filing of the petition, interest does
not accrue on the claim thercaftor,

The value of the real propeuvty on the dat> bthe pelibtion was
filed was $103,000. 'The property has declined in value
seven/tenths of 1% per month since that date, or approwimatoely
€700 per month.

The debtors have no equity in the property.
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for thair con, ond oot Lo The puarpnse of an operabting Toan ol
the farm business, The tarm s iness has never booen bthoe means o
support for thics family and the farm business did not provide
sufficiont irmeay Lo cpable the debtors to make timely inbkerest
and principal payments on Lhe nobte and mortgage.

In most cases This Court would nol consider a motion for

reliecf two monfhis inlo o Chapler 11 case. lHowever, the ovidencor
is clear that these Jdobbtors were unable to generate sufficient

inceme from their busitness operation to make the necessary

rest and principal vayme prﬁyw{jkwcn. They were unable Lo
Court foreclosure proceeding.
ey had nine wmouths after t State Court foreclosure decree to
create some plan concerning 'hgir recorganization possibility.
hey have now had two months since they filed "hEAir bankruptcy
tion to present somne uvidc‘”c of the possibility or
ypability of »n oflective reorganization.

rem the proporty frow a

The evidence i clqo:

i t this Court that the farm busincss
has not in the ;25 not now provide sufficient incowmne to
the debtor to satisfy this debt obligatian.
Further, thu evidenca i1is clear that the allowed secured claim of
the Bank is appronimotely $100,000 and the allowed unsecured claim
is vell over $200,000. Based on all of the evidence, this Court
must consider the {feasibility of an effective reorganization by
these debtors.

The conclusion of the Court is- this property is not necessary
to an effective rooraanization because no effective reorganization
is possible.

Even if the Court determined that an effective reorganization
were possible Lhn ffer of adeguate protection made by debtors is
lﬂSUfilClQﬂu. i , they have failed to comply with the minimum
requirements of tP“ mortgage document which included keeping the
property insured for the benefit of the creditor. Although this
is a simple enough procedure and the debtors can easily obtain the
appropriate cupplemanbal policy, they have not done so as of Lhe
date of the hecaring.

Secondly, bthe dobtors have offered a monthly adeguate
protection paymonl of $550 and tendered a money order in tho
amount of $550. fuch offer is inadeguate. The minimum monbthly
payment required bto protect the interest of the creditor is $700
cer month and thm debtor vould be required to make a lump sum
payment of $1,400 to make up for the decline in value of the

collateral since rhw ol Fhe potition plus a prospective
payinent of $700 fon el ddoecline in ovalue during the nest
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The Court concludes that the creditor
under §362d(2) in that the evidence shows
equity in the property. The debtors have

has met 1
the debtor
failed to

ts
s h

mnea

burden
aAve no
t their

burden concerning the necessity of the property for an effective

reorganization and have failed to mect the

ir burden

of

showing

their capability of wmaking adequate protection payments.

Therefore, tho wotion of the Bank is
automatic stay if hereby lifted.

Separatce jJournal cuntry shall follow.
DATED: March 19, 1986.
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Matthew Hanson, Attorney, 1331 Main, Crete, NE 68333

Alan Kirshen, Attorney, €661 No. 50th Street, Omaha,

.S. Bankr{ptcy Judge (b

NE

68132



