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CASE NO. BK85-2106

DEBTORS

MEMORANDUM OPINION RE MOTION FOR RELIEF FROM THE AUTOMATIC STAY

Hearing on motion for relief from the automatic stay fiiced o
The Federal Land Bank was heard in Lincoln on #arch 17, 19896,
Appearing on behalf of The Federal Land Bank was James E. Dovle of

Cook, Kopf & Doyle, P.C., Lexington, Nebraska. Appearing on
behalf of the debtors was Vince Powers of Lincoln, Necbraska.

racts

The debtors are farmers who mortgaged their land to The
Federal Land Bank of Omaha (FLB) on or about December 11, 1979.
Such mortgage was to secure a note in the amount of $325,000. The
mortgage covered an interest in 320 acres of real estate in Dawson
County, Nebraska. Prior to hankruptcy the debtors deiaulted on
the pavments due pursuant to the note and mortgage, the FLB
accelerated tns amount due and instituted a mortgage foreclosure
action in the District Court of Dawson County, Nebraska, on July
24, 1985. In its petition the FLB requested tne appointment of a
receiver and ifiled a motion for the appointment of a receiver on
July 24, 1985, and a hearing on such motion was scheduled for
September 13, 1985. The debtors filed for relief under Chaoter 11
of the Bankruptcy Code on September 12, 19385.

The evidence presented at the hearing on the motion for
relief from the automatic stay is that the debtors-in-possession
cdid not have any equity in the real property on the date that the
bankruptcy petition was filed and The Federal Land Bank's debt on
the property was undersecured.

No disclosure statement or plan of reorganization has becn
filed. As of the date of the hearing on the motion for relief, no
onerating statemonts have been filed by the debtors-in-possession.

On Foebruary 19, 1936, the FLB3 filed its wmotion for retiof
the autonatic stay reoquesting mermission to continud the
~rlosure orocooiings previously inittiatoed.,
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The debtors-in-possession do need the real astate for an
cliroctive reorganization.

At the hearing on the wotion for relief, the debtors-in-
possession made the following offer as an ofier of adequate
protection in this casu:

1. The debtors-in-posseossion would pay the 1985 real cclato
Lares:

2. The debtors-in-nossession would assign once-third of the
1986 croo to be grown by the debtors-in-posscssion on the roeal
property to The lederal Land Bank;

3. The debtors-in-possession would waive their rights under
the Nebraska State lew to a nine-month stay of the foreclosure
sale on the real property.

At the time of the nearing the FLY was owed $402,084.97, [he
real estate taxes, interest and advertising unpaid amounted to
$9,702.68, with the 1985 taxes in the amount of $4,925.43 incluc=d
in the total. The real estate taxes continue to accrue and
interest and advertising on the unpaid taxes also continue to
accrue.

On the date of the bankruptcy filing, the value of the real
proverty was $340,000 and on the date of the hearing in tlarch cof
1986, the value of the real estate was $280,000. Therefore, it isg
apparent there has been a decline in the value of the real estate
from tha date of the filing to the date of the hearing in the
amount of $60,000.

Issue

Is the cifer of adequate protection by the debtors sufficient
to nrotect the interest of the creditor in the collatéral?

Analysis and Decision

The sufiiciency of an offer of adequate protection is a
guestion of fact to be determined by the Bankruptcy Court on a
case-by-case basis. See In re iartin, 761 F.2d 472 (8th Cir.
1985). The Martin case, although de2aling with adequate w_.-otection
in the context of a cash collateral proceeding under 11 U.S.C.
§364, does give the Court an outline of matters to consider when

determining the adequacy of the offer made by the debtors.

First, the Court is to determinc the value of the creditor's
interest. That value on the date of the filing of bankrupntcy waco
$340,000.

Noxt, the Court 1s to consider the risk to the securcd
creditor's value during the tiw~s the cocured creditor is
nrohibited fror taking possession of the collateral, The risk an
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this case 1s that the collateral will decline in value.  ‘fhe
cvidonce 1s thalt it has declined in valuce and the covidence
admitted at the hearing is that the real estate will continue Lo
decline in value in the ncar future. 1In addition, intorcat is
accruing on taxes which contribute to the decline in value of th
creditor's intercst and taxes which arce unoaid are a lien witln
priority over the interest of the creditor.

The offer of adequate protection provides that, the 1985 real
cstate taxes shall be pnaid. It docs not ofier to pay the 1964
taxes and, therefore, the value oif the creditor's interest iws
reduced by the 1984 taxes plus interest and advertising in tho
amount of $4,777.25.

The debtor offers one-third of the 1986 crop as a portion of
the adeguate protection proposal. According to the Martin case,
the Bankruptcy Court is to evaluate the risks to the secured
creditor's value and, under the circumstances of this casc,
evaluate the risk to the 1936 crop. This Court has no evidence
concerning the ability of the debtors-in-possession to plant and
harvest the 1986 crop. There is no evidence concerning whether or
not the crops shall be insured and there is no way for the Court
to evaluate the potential success of the crop in view of botential
weather problems or insect infestation. The Court has no evidenco
of the productivity of the land, the husbandry practices of the
farmer, including his proven crop yields from previous ycars; thu=
nealth and reliability of the farmer; the condition of the
farmer's machinery; whether there are encumbrances on the
machinery which may subject it to being repossessed before the
crop 1is narvested; the potential encumbrances on the present or
future crop by other secured creditors; the availability of croz
insurance and the risk of crop failure not covered by tihe crop
insurance; and the anticipated fluctuation in market price of the
farmer's cron.

Yithout such evidence, it is impossible for the Court to nmake
any typ2 of a determination concerning the adequacy of the offer.
The reason it is impossible is that tne Court must determine tihi:
value of the offer. It cannot make such a cdetermination without
naving been preasented the evidence necessary as a result of the
Martin case,

The final portion of the offer of adeguate protection is =2
waiver of the State law right to stay a foreclosure sale.
Debtor's position is that the only right or the main right that
the FLB has is the right to foreclose. The debtor argues that the
FLB will not receive possession of the land even if it is
permitted to comolete its foreclosure case beccause of the State
law right tc stay the foreclosure sale. Therefore, the debtor
argues that giving up tnhe right to stop the foreclosurce sale 15
valuable benefit to FL3 and is a significant mattor to the debrtor,



The problea with this portion of th? obfer is that it is
cifoective and of benefit to FLB only if the debtor's

reoirganization proposal or proposals are not successful.  This
port.ion of the ofior simply let: the debtor have the equivalent or
thoe «=tav of the foreclosure siale hefore the foreclosure judgment
fo ontoerad and =till requires the LB to watch the collateral

doc.ine in value, wait for a determination of the success or
nonsuccess of the reorganization proposal, if any, eventually file
anoither motion for relief frowm the automatic stay, then, if
successful, continue the foreclosure action to judgment subjsct
any and all debtor defenses in State Court.
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"his Court agrees that the waiver of the nine-month Statec law
stay of foreclosure sale is of value. However, it is not enougnh.
The creditor will still be held off for a long period of time from
obtaining possession of the collateral and will still huve to
litigate the mortgage foreclosure case.

Trerefore, because the Court does not have the evidence
reaquired by the Martin case concerning the feasibility of tho
vplanting and harvesting of the crop and its value and because cthe
wailiver of the State law stay of foreclosure sale is not
sufficient, by itself, to protect the interest of the creditor,
the creditor's motion for relief from the automatic stay is
granted. The creditor is permitted to continue the State Court
foreclosure proceeding, including that portion of the foreclosures
oroceeding in which the creditor reguested the appointment of a
receiver.,

DATED: May 1, 1986.

BY THzZ COURT:
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U.S. BanKrfbtcy Judge
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