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DEBTO~S 

'·12:-lO R.I\~DU:·~ OPH I O. RE :>lOTIOlJ FOR RELIEf FROi-1 T HE AUT OMAT I C S T AY 

He aring o n mot ion fo r r e lie f from the automatic s ta y f i l0d ~! 
The Federal Land Ban k ~as hea rd in Lincoln o n March 1 7 , 1986 . 
Appearing on be ha lf of The Federal Land Bank was J a mes E . Doy le o f 
Cook , Kopf & Doyl e , P.C., Lexington, Nebraska. Appear ing~on 
beha lf o f the d e btor s was Vince Powers o f Lincoln, Nebraska . 

Facts 

The debtor s are far mers who mortgaged their land t o The 
Fede ral Land Bank of Omaha ( FLB) on o r a bout December 11 , 19 7 9 . 
Su ch mortgage was to secure a no t e i n the amount of 5325,0 00 . T .0 

~ortgage covered a n i ntere st i n 320 acres of real estate in Daws~~ 
County, Ne brask3 .. i? :-ior to ~a nkruptcy t he debtors defaulte c1 o:~ 
the paynents due ?u rsuant t o the note a nd mo rtgage , t he FL3 
acce l e r 3 t ed t !le a. r.,ou nt due and in s titute d 3 mor t gage foreclo s ' r e 
ac tion in the Dist r i~t Court of Dawson County , Nebraska, on Ju l y 
24 , 198 5. In its petition the FLB r eq ues t ed the appointment of a 
receiver a nd filed a mot ion for the appointment of a receiver on 
July 24 , 19 85 , and a he a ring o n s uch mo ti o n was schedul ed for 
Se ptember 1 3 , 1 985 . Th e d e bto rs fil ed f o r relief und e r C~~~ t G r 11 
of th e Sa nkrupt cy Code o n Se pte mber 12, 1 985 . 

Th e evidence pre sent ed at the hearing on the motion f o r 
r e li e f from the au toma t ic st a y is that the d e btors-in-?osscssion 
c id not hav e a ny equ ity in th e r ea l propert y on the date t h.:1 t t . 1v -:: 
bankruptcy petition was filed a nd The Federa l Land Ba nk' s j o bt a n 
the property wa s undersecured. 

No disc l os ur e statemen t or plan of reorga ni zation i1as !.:Jccn 
filed . As of the d~ t e of t h e hearing on the motion for reli ef , ~0 

o~e:-a ti:~g s t atC:Fl<:' :lt s h .:1ve be"=n filed by tile dcbtors - i'l -poss•·s ~;irJn . 

0~ ::· . .:: b:· L::tt·'.· 1 ':) , 1 '):)G , th e FLi3 fi l e d it :.; :;lotion fo :· r · · l i ,;f 
· •· - - ~ ~~ o -) u t () :1 -:1 t i '- s t .: y c c C] u c s t i n CJ n c.~ rr:-~ i ~; ~~ i c; n to con t. 1 n u ·-' t ~ 1 ., 

~-- :--_.- l o~; LJr o :·.:·c · ~-·-'·' :i~~- : :; ~~ r - , · vi<lll: ; l y ir1 it i tt< _'d . 



Th~· dt...:bt u r~; -- i n -- ~X>~;·;L'C.;~lon do T1L'c·J l !tc• l·v,1l l'~ ; taLL' for· illl 

, : I 1.. ·-, < • L i \' , · r co L"lJ a 11 i z d l i u ll • 

. '\t ::. 11. ~ h ~. · .. u· inc_; on the :. tot iu rt ~ L 'l c~.. : li [, tl11.~ JcLJLoc:- ir t­
~J r.• :..; s• .':;~~l u n rru ch~ tl 1·:.: f:ollo\-J ill<J offr_t ;:~::; .:1 11 o i ~( ·r ot: a dL'q uo.t, · 
:Jru~~.·cLion in this CZ1 ~~'.: : 

2. 'l.'~1G cl c? bto r.o:> -in-~Josscs~_;ion '.Jould c:1s:..~ic;n one - third of t l\r : 
1 )86 crop to be gr oHr>. bj' the d o::;btoc; - i n - po s .scss iot1 on the:: r ,-; :11 
prop-:.;rty to 'i'hr= Fed e r a l La nd Bc1 nk; 

3. The d e bto rs -in-possession ·JOulcl 1•1 a ive their rights un ue r 
the Neb~aska S tate l aw to a nin e -mont h s t ay of t h~ for c c l osur o 
sale on th e real pco~2r t y. 

,\ t the time of t he he01 ri ng th e FL :J 1-13s ov1 ed 5402,084.97. !. h: 
r2al est3.te t axe s, i nterest and ad vc~rtising unpe1id a: .wunted o 
S 9 , 7 0 2 . 6 8 , 1-1 i t h the 1 9 a S ta xes i . the a :'!lo u n t of S 4 , 9 2 5 • 4 3 i n c 1 u c :: d 
in t he total. The real e sta te t ax e s c on t i n ue to acc r ue a nd 
i te r est and adve rtisi ng o n the unpaid taxes also continuG to 
accr u e . 

On the d a te of the bankrupt c y filing, t he v nlue of l c r c ~ l 

tJr o perty was $3 40,000 and on the date of the heari ng in i•la r ch o f 
1 98 6, the v a lue of t he real estate was $ 2 80,000 . Therefo r e , it is 
apparent there has be en a decline in the v a lue of the real e s t ate 
from t~e date of the filing to the dat e of t ~ e hearing in t h o 
a~ount of 560,000. 

Is s ue 

Is the o ff er o f adequate ~rotection by the de b tors suff 1 cie~t 

to ~rotect the inte.>:est of the cre~itor in the colla.teral? 

Analysis and Deci3ion 

The sufficiency of an offer of adequate protection is a 
auestion of fact to be determined by the Bankruptcy Co u rt 011 a 
case-by-case basis. See In re 11artin, 761 F.2d 472 (8th Cir. 
19 8 5). The ~l arti:J. case, alt:-.ough d·::aling i:ith adequate ~-<otcctJon 

in the cont ez t of a cash collateral tJrocecding und e r 11 U.S.C. 
§364, does give the Court an outline of matters ta consider when 
deter~ining the adequacy of the offer ~ade by the debtors. 

First, the Court is to deterr:tinc the value of t he credi to1·' ,; 
i n t r es t . T h a t v a 1 u e on the d a t e of the f i l i n q of ba nk r up t c y '", 1 :, 

5340,00 0. 

\ ·-=- /: ': ' 
:::~ ed i t o r's 
:' ;· 0 ~I i b l ~ G :i 

the Court is to con sidct· tile ri~;,;, to th e sccttn· , i 
v:.lluc Jurin<._; t;·t c ti. ::·.··· ti1c :··cur·C'cJ cr·:.?dit .or i~~ 

fro::· L: ~:in,_j p o~_;c.;('r;~;i ·~ n r:>f !he <" ;, dl:Jtcr:~l. Tl1C: r i :;l·. I II 
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thic~ co:1sc i~ ; th c:tt th e colL:1tcra l >'lill dcc l i.w~ in \ ' i llUl'. '1' :1 ·..; 

,:vi d·• tlc •.:: is that it h.:.ts dc clin ·~~ c.l in valu e~ ar1c.i t he c v iJc C <' 

a dmitted ot tlte hearing is that the real cs~atc \Jill cont i :ll! l' LG 
c.1cclin'2 in valu e in the nc .::.~r futur e . ln adclition, int e> rr.•: .t i~-:, 

cJ c c r 11 i n g on t <t :< c :...; \ ·1 h i c l1 c o n t r i b u t c t o t h c d c c l i n •--' i n v :1 l L l o i t h · 
cr.editor' s int e r c:;t and t e1 xcs \lhich a rc~ u npoi d a u :; .:.1 li en \·:i Li1 
~riority over the int e res t of the creditor. 

The off e r o f a d equate ~no t ectio :1 pro vide s th.J.t_ \: h e 1 ~ l 3 :J l"<! ~.!. 
cst:J.tc tLJ.:<es s hall be t)aid. It docs :1ot offer to pay th e l9i3 ,l 
t:Jz c s and, th c rcf u r e , th2 value oi t he credil :::H.-'s intc r '2~~ t i ::: 
r c d u c e d by t h c 1 C) 8 4 t u. x e s :_) l u s i n t (~ r e s t i.1 n c1 .J. d v e r t i s i n c; i 11 '- :1' ' 
amount of $q,77 7 .25. 

The debtor o ff e r s one -third of the 1986 c rop as a por t ion of 
the adequat e protection proposa l. According to the Marti n c ~ ~ e , 

the aankru9tc y Co urt is to evaluate the risks t o the secu r ed 
c r '2d ito r ' s val:1e a n d , undc::r t he circ um s t a :-tces o f t h is ca. ::..;c , 
e valuate the risk t o t he 1 936 crop. Thi s Co urt has no ev i dence 
c o ncerning the a bility of the debtors-in-~ossc ssion to plan t <1 ~ C 
harve st the 1 986 cro p. The r e is no evidence concerning \J h ethc r ar 
n o t the crops s hall be insure d and there is no \>J a y f or t he Co u r': 
to evaluate the potential succes s of the crop i n vie w of poten ti al 
wea the r probl e ms or insect in f estat ion. Th e Court h a s no evi d en c ~ 
o f th e p roduct ivity o f the l and , the husband ry practices of the 
farmer, including his ;_:Jrove n cro p yie lds from previous yea r s ; t~·i-:: 
he a 1 th a n d r e liability of the f ar ::ter; the condition of th e 
f arme r's ma c hine ry; wh e t he r there a r e e ncumbra nce s o n the 
machinery ;vhich r.1 a y subject it to being repossessed befo r e t he 
crop i s ha rvested ; the ~o te ntia l e n c umbran c e s o n the prese n t o r 
f ut ur e cro~ by o ther secu r e d cred i tors ; the avai l abi l ity of cro? 
insurance and th e · risk of c rop failur e not c ove red b y t l12 c ;_-op 
i n s u ra nce ; a nd th e a n t ic ipa t ed f l uc tuation in market p r ice of th~ 
- ' r arme r s era:_) . 

Without s u c h ev ide nce , i t i s im~o s s i jl e fo r t he Court ta ~0 kc 
a n y type of a de t e r mi natio n conce rn i n0 the a deq uacy of the o ffer . 
Th e reason it is impossibl e is t lQ t the Court must det e r mine t h~ 
v :;. lu e o f the o f fe r. It ca nno t na ke s uch a de t e r mina tion •.; it:lOu t 
h a ving bee n p r esent e d t he evide~ce necessar y :J.S a resu lt o f t h e 
i"i a r t i n c a s e . 

The final po rti o n of the o f f e r o f adeq uate p rotec ti o n i s 2 

wa ive r of the Sta t e l a w r i ght to stay a f orecl o s u re s ale . 
De btor ' s posi ti o n is th :J. t the o nl y r i g ht o r t h e mai n r ig l1 t t hat 
the ~!:..,8 has i s t h e right to f o r ec l ose . Th e d e bto r a r g ues th ,--.t th e 
FLB will n o t r ece ive possessi o n of th e land ev2 n if it i ~ 

per<nitt ed t o comp l ete i t s f orec l os u re case beco use of t 11c: St-. z1t C! 
l aw r i ght to sta y t h e f oreclos ur e sa l e . Therefo r e , t h e dc b t nr 
a r g c: •::: ~; t h a t g .i v i n g u iJ t h e r i rJ h t to s top t !I c f on~ c l os u r c s e1 l r · j ~; .~ 

·rd L: :! b l c b 0. ncfit: t o FL~i and i.s :~ s i qn Lfi c ;ln t m<l t t c' r- l::> lh •' d •·h t. '> J·. 



---\ ' 

'1' 1t· i>lo>l)lo·;>> v•i th this portion ot th ·: o l:fct· i:. ll t c~l it i~; 

· ~ ·· f r -(_.'t LVl' dnd ot ur~n C! fit to FLD o nly if the llci.Jtot·':; 
lt..'Vi+ >nizdtion prolJosa l or proposuls ..1 r ..:.' not ~;ucc( ' s ::;f u]. 'i'h i:; 
!>o rt.i• ) n ot tlw or~,·t· s ir,1ply let :. the debtot· havr ~ tho. c~q uiv:1 l,: · 1~ 1 
Lllt.c ~ : 1:1y of the fut·cclosul.- ~ s .~t lc b0forc the foro.cl osun: juJgm ... 'nt 
~ ~ ; -~' r .: ,~:- .__;d onc.l ~:t·_ i ll requires the F; ,s to \'hl tch the co l luh~r~1l 

<J r- r-. irt C' in v::1lu c , \vi:lit for (t det e r mi nation of the success or 
;t nn : ·. u ._____-c c ~; :; o f th e r e organization iJ r o posa l, i[ Ctny, cvcntu ;tlly fil <~ 
<~no:_!l·:r fiiOtiott for relief from the a utoma tic stay , then, if 
su c c (";:; l=ul , continue the f orec l osure action to judgme nt subj::o c t tc;. 
~t:ty i.Jrtd ..1ll dr:btor defenses in State Court. 

;'his Court a grees tha.t the \Jaiver of the nine-month Sta t e l2·.-; 
s tay of fo1.· e closure sale is of v alue . Hov1ever, it i s not e nough . 
The creditor will still b e held off for a long period of tine fro~: 
obtair1ing ~osse ss i o n of the collateral and will still h 0 v c t o 
l itigi:lte the mortgage foreclosure case. 

'~ ' !~ere fore, be c3use the Court does not have the evidcr1c::e 
:C ·2qui ::::-e c1 by th e ~·\ a rtin c ase concerning the feasibility of tiv:~ 
9L111ting and ha r ves ting of t he crop and its value and beca' c e ;::_ ~.::; 

waiver of the State law stay of foreclosure sale is not 
sufficie nt, by itself, to p r otect the interest of the credi t or, 
th e c r ed itor ' s motion for r e lief from the autom~ tic s t ay i s 
gr.'lnted . The cred itor is permitted to conti n ue t i1e S tat e Cour-t 
for e c lo s ur 2 proceed ing, includi ng that por t i o n o f the for ec l o su re 
proceeding in which the creditor reques t ed the appointment of a 
rece ive r . 

D,'-.TSD : 1·1 a y 1 , 1 9 8 6 • 

BY TH'2 COURT: 

~ ~ ~ /~LJUT)L~ 
U. S. Ba 1 r tcy Judg e C 

Cop i es ma il ed to : 

Ja~e s S . Doyle, Attorney, ?.0. Sox 100, Lexington, NS 63850 -J100 
Vince Power s , Attorney, 500 Ce nterstone , 100 N . 12th Stree t, 

L1ncoln , N2 68508 


