
UN TED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

LELAND E. AND JOAN R. MULCAHY , CASE NO. BK8 7 -~641 

CH. 1 2 DEBTORS 

MEI-10RANDUM 

A telephoni c hearing on Sheridan County's motion for rel i ef 
from conf irmat i on order, Filing No. 5 1 , was heard on September 6, 
1988. Frederi ck B. Allan of Allan, Bauer & Mul lally, Seward, 
Nebra s ka, appeared on behalf of debtors, Mr . and Mrs. Mulcahy. 
J ames Ni s l ey, North Platte, Ne braska, appeared on behalf of the 
Count y. Susan Wi l liams o f Murphy, Pederson, Piccol o & Pederson, 
Nor t h Platte, Nebraska, appeared on be half of First Na t ional Bank 
o f Gordon. Steven Ol sen of Simmons, Raymond, Ol sen, Ediger, 
Selzer & Bal lew , Sc ottsbluff , Nebraska, appeared on behalf of the 
Federal Land Bank. Ri chard Lydick of Omaha, Nebraska, appeared as 
trus t ee . David Nutt leman o f Hol tor f , Kova r ik, Nuttleman, Ellison, 
Mat h i s & Javoronok , Geri ng, Nebraska, appeared as counsel for 
trustee. 

Background 

An amended Chapter 1 2 plan was fi l ed o n February 8, 1988. 
I n i tial ly , objections were fi l e d to t he plan and i t was set for 
conf i r mation heari ng on April 19, 1988. At the conf i rmation 
hear i ng, obj ect i ons were withdrawn and the p l an, as amended, was 
confirmed. Confirmation order was signed on April 19 , 1988, and 
f i led on April 25, 1988 . 

The pla n pro posed that debtors would keep certain r eal estate 
and pay specific amounts annual ly t o credi t o rs t hat had a lien on 
t he real estate, including Sheridan County, Nebraska , which had a 
l ien for t axes; Federal Land Bank of Omaha which had a lien by 
virtue of a mortgage; and Fi rst Nat i onal Bank of Gordon which had 
a l ien by virtue of a mortgage . In addition, the plan provided 
that certain rea l estate would be sold by the trustee with t he 
proceeds to be paid to those creditors that had a l ien on t hat 
real est ate Specifical l y, Paragraph 2.3 of the plan states: 
fiLED 

DISTRICT OF NEBRASKA C ass 3 c l aim of Federal Land Bank o f Omaha 
~ ~ all be sati sfied through a sale by Chapter 

Trustee of the f o l lowing-described real 
SEP ~ 1'100 e tate within sixty ( 6 0) days from the 
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Confirmation of the Plan or at such t ime as 
may be agreed by the Trustee with Federal Land 
Bank of Omaha, Gladys Mulcahy and First 
National Bank o f Gordon of .•. : ( legal 
description omi t ted). Terms of sale shal l be 
determined by the Trustee and costs to be 
deducted from t he sa l e proceeds. 

At Paragraph 2.4, t he p l an provid es for treatment of t he 
Firs t National Bank of Gordon and states , among other things~ 

(a) Creditor will receive balance of the 
proceeds o f the sale as set forth in 2.3 above 
. • • subject to the claims of Federal Land Bank 
o f Omaha and Gladys Mulcahy and costs of sa l e. 

The p l a n f urther provides at Paragraph 2 .6: 

Clas s 6 cla i m o f Gladys M. Mulcahy i n the 
amount o f $24, 7 30 . 49, plus interest , sha l l be 
satis f ied a nd paid i n fu l l by debtors as set 
forth i n Paragraph 2.3 above . 

The plan f urther provides at Paragraph 2. 2 that Class 2 
claims , which are t hose of t he Coun ty tax i ng authority, wi l l be 
paid i n f u l l by payi ng t he amount due for rea l estate taxes to 
Sheri dan County, Nebraska, a nd Cherr y County, Nebraska, for 1986 
and prior years i n t hree a nnual i nstallments of princ i pal plus 1 4 
perce nt statutory interest. The f irst annual insta l l ment is due 
on or before December 31 , 1988. 

At Paragraph 3 .3, the p lan provides t hat secured claimants 
shal l ret a i n t hei r l iens un t i l t he a llowed secu red clai mants have 
been sat i sf i ed . 

The summary p l an form attached to the order c onfirming the 
p l an as Exhibi t A provi des, amo ng other t hings, that t he Sheridan 
Count y Treasurer wil l be paid $5,232.66 i n three i nstallments. 

The trustee fi l ed a motion t o sel l the real estate f r ee and 
c lear of l iens pursuant t o 11 U.S.C . § 363. The creditors, 
Federal Land Bank and Fir s t National Bank of Gordon, not if i ed the 
County Attorney of Sheridan County that it was their understandin g 
that t he taxes encumbering the real estate to be sol d were to be 
paid directly by debtors pursuant t o the plan and that no funds 
would be withheld from the s ale proceeds to pay such taxes. In 
addition, it was and is the position of the creditors that the tax 
l ien, if any, of the CQun ty wi l l not attach to the proceeds from 
t he sale of the rea l estate. 



-3-

As should be expected , the County does not interpret the plan 
in the same manner as the creditors do and obj ects to the sale 
free and c l ear of liens and has asked th i s Court to construe the 
plan and to relieve it from the terms of the confirmed plan i f the 
plan really means what the creditors claim it means. 

One other problem that the County raises concerns a decision 
by this Court which was filed after the date of confirmation of 
the plan. That decision, Equitable Life Assurance Society of the 
United States v. Bal l entine Bros., Inc., __ B.R. __ (Bankr. D. 
Neb. 1988) determined that real estate taxes whi ch arose during 
the pendency of a case were to be treated as administrative 
expenses and not as liens against the rea l es t ate with priority 
over consensual mortgages. The County, which relied upon the law 
as everyone understood i t to be prior to the Ballenti ne Bros. 
case, believes tha t i n addition to the p lan i nterpretat i on by the 
creditors, it may be prejudiced by the appl i cation of t he 
Ballentine Bros. rule with regard to post 1986 taxes which arose 
during the pendency of the bankruptcy case . 

Discussion 

When debtors f iled their bankruptcy petition and schedul es, 
they listed the County taxes due in an amount that the County 
agree d with. The County, therefore , did not file a claim and, 
pursuant to the local rules, the claim is deemed al l owed as 
scheduled. Under Nebr aska law, prepetition real estate t axes are 
liens upon r eal estate ahead of consensual encumbrances. The 
Ballenti ne Bros. case was filed after the order of confirmation in 
this c ase and, t hus, i s not applicable and sha l l not be 
r etroactively e nforced to the detriment of any parties t o this 
case. 

The p l an itself provides that c l aimants with allowed secured 
claims will retain their l iens until sat isfied. The pl ~ d 
t hat cert a i n real e s t ate wi ll be sold with t he proceeds, after 
appropriate expenses are pa i d , applied f irst to t he Federal Land 
Bank claim, next t o the claim of Gladys Mulcahy and finally, if 
anything is l eft, to t he claim of the First National Bank of 
Gordon. Although the p l an does not state t hat real es t ate taxes 
will be pa id first, t here is no reason for the plan to so state. 
The law i n this j ur i sdiction a t the time of plan confirmation , 
both under Nebraska s t atutory provisions and Nebraska Bankruptcy 
Court prior interpretat i ons, acknowledges the priority of the lien 
status of the County with regard t o real estate taxes. Therefore, 
t he plan can be properly construed, although silent as t o taxes, 
as providing that the real estate will be sold and that the 
secured creditors will be paid following payment of the taxes. 
The First Nat ional Bank of Gordon will receive whatever i s left. 
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The Bank obj ects to this construction of the plan because i t 
claims to have misunderstood its treatment concerning the priority 
of t he taxes. It d i d not object to such treatment because it 
believed i t wou l d r eceive a specific amount of money not being 
reduced by any t ax priorities. 

The Bank makes a good faith argument t hat should be 
considered. Had it understood that the amount of money it would 
r ecei ve after the sale of the land would be reduced by the real 
e s t ate taxes, it may have objected to either that term of the plan 
or some other term of the plan. The plan's l anguage was not 
exceptionally clear with regard to the treatment of the real 
esta te taxes and, arguably, was inconsistent within the plan 
i tself. However , the Bank's mi sint erpretation should not be given 
so much weight as to deny the County its l ien r ight s. Therefore, 
t he Court construes t he plan to mean that the County taxes, 
prepet i tion and t hose wh i ch arose post pet ition, are liens against 
the r eal estate if they wou l d have been liens outside of the 
bankruptcy context. The sale of the rea l estate may proceed free 
a nd clear of l ien s, but the County tax liens and a l l other liens 
a t tac h to the proceeds. I f , after t he real estate sa l e and the 
application of the proceeds to t he taxes and other l iens, the 
First National Bank of Gordon believes it has been prejudiced, i t 
may request the Court to set a hear i ng and determi ne whether or 
not debtors should be required to modify the p l an t o provide 
additional payments t o the First National Bank of Gordon over the 
l i fe of t he plan. 

The Court 's construction o f the p l an, al though perhaps 
costing debtors a ddi t i onal attorney f ees and perhaps r equiring a 
f uture modification of the plan, attempt s t o balance the rights of 
the creditor with t hose of debtors who proposed the p lan and used 
the language which is now causing al l part i es so much grief. 

Separate journal ent ry s h a l l be filed. 

DATED: Sept ember 8, 1988. 

BY THE COURT: 

' 


